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_ UPON THE 


REMOVING of TENANTS. 


Craig *) exerciſed by a purchaſer of 

* * lands, or a vaſſal infeft, is to give warning 
© to the whole tenants of his lands to remove, 
— they acknowledge him for their Maſter, 


- 8 and conſent to hold their poſſeſſions thence- 


Fi * forth, upon ſuch terms as he is pleaſed to im- 
poſe: And thus (* Sui tituli vires undique ex- 
N ) he effectually tries the ſtrength of 
* his titles, againſt every other perſon pretend 
1 to any ſeparate right, whether of 7 85 
. or poſſeſſion. 


At this period, lands were affected with * 
variety of incumbrances, which have ſince that 


time vaniſhed out of practice. Beſides the par- 


ticulars known to us at preſent, there were then 
| „55 Hornings 


De wiarando, p. 1. 


HE firſt « 48 of property wot Sir Thomas | 


Hornings expired year and a day—Baſe Infeft- 
ments clad with poſſeſſion — Infeftments in 
ward- land, not confirmed Expired Compriſ- 
ings, and many others, which created — 
and expence to purchaſers. | | 
A General Removing was, in thoſe days, a 
method of diſcovering theſe latent evils.—Bur,, 
now that their number is decreaſed, and the 
ſyſtem of our Regiſters compleated, this action 
has given place to that of Reduction and Im- 
probation, againſt every perſon, who, by the 
records, appears to have any kind of right. 
Anterior (continues Craig) to the 1560 *, 
* the method of removing was this.— The Ma- 
* ſter came to the tenant's houſe, and verbally 
* warned, or gave him notice, to remove at the 
* enſuing term of Whitſunday,” This done, he 
broke a wooden platter, or meat-diſh t, into 
two parts—as a ſymbol of all agreement and 
connection being theneeforth at an end be- 
* tween the tenant and himſelf ö 
The diſh broken upon this occaſion, muſt 
have appeared very ſignificant. — The tenant 
was to eat no more of the produce of theſe lands. 


6 If 
* It ſhould hoy been 15 35. 


+ Lord Stair calls it a Lance, and Mr Erſkine diminiſhes it to 

a Wand. The words uſed by 1 are Lancem (ligneam, ſve 
diſcum eſcarium not Lanceam.——Lanx is a Diſh or Platter 
Lancea is Latin for a Lance. —1 can find, therefore, no authority 
either for the Lance or the Wand. 


_ 


41 

f the tenant did not willingly remove * 
upon the ſecond: day after Whitſunday , the 
Maſter forced him and his family out of the 
houſes, and drove his cattle out of the fields; 

after which, the Maſter's cattle were immedi- 

ately put on. But, as it often happened that 
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to his friends, oppoſed. force to force, ho- 
ever got the better in the fray, kept the poſ- 


unable to remove his tenant, he had no othe er 
en but an n for the violent Mlb: 


X 6. >; „ 
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| hold of the one, *. — an opportunity offers; ; and | 


to enter upon, and take poſſeſſion of the other, 
by expelling the intruders, | Theſe were the me- 
thods of procuring juſtice, in rude ages, and 
muſt take place at all periods, in degrees propor- 
tionable to the feebleneſs or ſtrength of Civil 
Government. If the Laws 'of England and 
Scotland were at one period the ſame (a truth 


which may now be aſſumed as demonſtrated) 


how did it happen, that the removing of tenants 
in the South, had, long before the fifteenth cen- 
tury, proceeded quietly, and according to eſta- 
bliſhed rules ? — The enquiry is intereſting: it 


muſt 
g. . 


- + The Ejection conſequently was e upon the third day 
after the term. 


the tenant, unwilling to remove, and truſting 


ſeſſion.—If the Lord, therefore, found himſelf 


. 1 5 


te} 

muſt thirow light upon the manners of the times 
in both nations, and ſupply the hiſtory of this 
part of Practice, about which our erde Are | 
left us almoſt entirely in the dark. ES 
The inhabitants of the whole iland, for a 
long period, knew no other methods than the 
natural ones I have mentioned. The antient 
Feudal Lords uſed very little ceremony with 
their vaſſals and tenants. When they choſe to 
rid themſelves of any of theſe dependents, they 
often did it-by force of arms: and as to their 
villains, force was not neceſſary; the men and 
their poſſeſſions lay entirely at their mercy. The 
party who from weakneſs had ſuffered the in- 
jury, was obliged to apply to the Law (for the 
Law is always the refuge of the weak) which 
allowed him a writ; i. e. an order from the 
King to the Sheriff, to try the complaint re- 
garding his being forcibly deprived of the lands 
there mentioned. If it appeared that the per- 
ſon complained upon, had himſelf a preferable 
right to the lands, in that caſe, his attack upon 
the other was juſtified ; if not, the complainer 
was Teſtored by authority of the Prince, 25 
Wen the Roman Law came to be ſtudied 3 in 
| Britain, it ſuggeſted, That no ſabjeR in the 
peaceable poſſeſſion of his property, ought to 
be deprived of that poſſeſſion by private vio- 


; lence; and that, wherever chis rule was infrin- 
gend; 


(2) 


ged, he former poſſeſſor ſhould immediately 
be reſtored, without any regard to the point of 


YT cight.- In ſhort, the petitory and poſſeſſory actions 


were adopted, and imitated. —Accordingly (as 
we are taught by the Engliſh Lawyers) the 
 Afﬀiiſe of nouvelle diſſezſine was introduced, in or- 
der to reſtore the poſſeſſion, of which any perſon 
| had been deprived. It was termed» an Aſſiſe, 
from a/fideo, or the fitting together of Judges, 
the fame as Sederunt with us; and nowvelle diſs 
ſeiſine, from the recency of the wrong. Lord 
Coke informs us, that the Judges held theſe as 
ſes at ſtated periods; and it was neceſſary that 
all the wrongs preceding that aſſiſe ſhould be 
brought before it, otherwiſe they could not be 
heard. Theſe were terf1ed ancient diſſeiſines; and 
thoſe poſterior to the aſſiſe, nouvelle difſeifenes, 
All entries of private parties upon land, were 
appointed to be gone about in a prateable and 
quiet manner * they ſunk, therefore, into mere 
{ymbols, and writs were framed to anſwer the 
various caſes that occurred. By virtue of thefe 
writs, every queftion regarding the poſſeſſion 
of lands, came at laſt to be determined; and, 
among others, the rights of proprietors and 
their tenants by leaſes, or, as the Law deno- 
minates them, /enants for” terms of years ; and 
almoſt mai _ _ "Rane png as if a leaſe 
a 15213 M0 Bee 


(8) 

had been a real eftate in the perſon of the tenant. 
It was not a real eſtate; but it was eſtabliſhed 
by a deed equally formal, and containing the 
ſame clauſes as a charter. — The mode of trial 
which" thus took place, greatly heightened the 
fimilitude. If a tenant refuſed to remove, the 
proprietor made an entry upon the land, and 
put him out. If the tenant ſuffered this, and 
it happened to be wrongfully done, the tenant 
was then held to be 4; Meiſed, and became enti- 
tled to the proper writ, in order to recover the 
poſſeſſion.—If, on the other hand, he refuſed 
to move notwithſtanding the entry, no force 
could be uſed : the Maſter was held to be di 
ſeiſed by his tenant, and could do no more chan 
try his action as the Law direct etc. 

Similar manners in Scotland produced fi- 
milar remedies, and eſtabliſhed the ſame pro- 
ceſs in every other right relating to property, 
but that of tacks, — Our ancient Laws abound 
with regulations reſpecting the nouvelle diſſeiſine: 
we have the form of the Brieve, and proce- 
dure upon it :—we have all the caſes and nice- 
ties of the action minutely pointed out in the 
old code. Still, however, theſe Laws did not 


all at once take violence out of private hands. 


— Various caſes occurred, to which the writ 
did not apply; and, upon theſe. occaſions, | 
the old brevi manu method was alwiſe revived. 


* * * „ | 
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Fo prevent this, Robert dis Firſt, in imita- 
tion of Laws made in England, extended the 
writ of diſſeiſine to all other known caſes : and 
having thus provided a legal remedy, he or- 
dains, * That whoſoever {hall be found to com- | 
mit diſſeiſine with force and armour, after the 'F 
publication of this Statute, he ſnall be impri- f 
ſoned, and pay to the King a great amercia- 4 
ment, at the King's will““ : 
Theſe actions, at firſt, were not es to 
the evil, either in England, or in Scotland: they, 
went no farther than the poſſeſſion; the queſtion 
of right might afterwards have been tried by 
the breve de reftoF. The nouvelle diſſeiſine, then, 
had the ſame effect as the poſterior proceſs of 
ejechon and intruſi on, i. e. the reſtitution of the 
poſſeſſion to the perſon deprived of it by pri- | 
vate violence. It reſtored the tenant, if unjuſt- 1 
ly deprived of his eſtate, in the lands; and it 1 
reſtored the poſſeſſion of the lands to the Lord, A 
if it e to de ee with-held " the | i 
bis . 5 an ad as tenements 0 | 
gb, theſe double actions proved: diſtreſsful to 1 
| the lieges.— To remedy this, we find, in the 2 
Lege. Auer um, a Statute of Robert Bruce, 1 
de for help of the Poor anent recent de- 
„ JC 0ĩ7” ns 
WW. * 1 frat. Reber 8 


. According to the modern praftice by the Declarator of 
Property. 
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8 3 within burgh After directing A 
plain and ſummary. mode of proceſs to be ob» 
ſerved by the Magiſtrates, the Statute. declares, 
© That he againſt whom the Aſſiſe delivers, 
© ſhall never afterwards. be heard thereanent.“ 
This act further contains an enumeration of the = 
different rights, of which people were uſually 
diſſeiſed; ſuch as, wadſete, liferents, anuual- 
rents, Oc. In ſhort, every act which diſturb- 
ed a man's poſſeſſions, or by which his pay- 
ment happened to be with-held, became a kind 
of ciuil wrong, and was tried as a deforcement ; 
exactly as in England, where the forms, as we 
ſhall afterwards ind, are F in e 
to this moment. 
In the very ancient caſes of 3 a 
mongſt us, no inſtances are to be found of one 
being brought by tenants upon leaſes for term 
of years *,—In England, on the contrary, ſuch 
tenants were generally the plaintiffs in theſe 
actions.— The complainers, in Scotland, appear 
always to have been proprietors of the ſubjects 
demanded;—a circumſtance, which proves, that 
tenants for term of years were either little known 
with us; or, what is more ahl their leaſes 
8 
» Balfour WES 0 ak ) mentions the 8 which a tenant 
by leaſe is to purſue for recovery of his poſſeſſion and damages ; 
and it is marked R. M. But, from every circumſtance, *tis evi- 
dent that this.form relates to the cuſtom eſtabliſhed in the time of 
he Jameſes, which he meant to ſupport by inference from the R. M. 


ff ) 


ele for a long time not Conse as of any 
value or importance; and the holders, dejected 
by poverty and habitual oppreſſion, were unable 
to procure themſelves juſtice.—If, with ſome 
of our beſt Writers, we ſuppoſe the whole la- 
bourers of the earth to have been villaint, or 
Bond- men, at theſe periods, this eee will 
de perfectly accounted for. 

Even when tenants, by a change of Gai 
arrived at ſome confideration when tacks came 
to be noticed by law, they were not allowed to 
| have any fimilitude to rights of property: they 
Were held to be mere perſonal agreements, of very 
ſlender conſideration.— The brieves of deforce- 
ment had only been granted to proprietors by 
 mnfeftment ; and, therefore, it is extremely pro- 
bable that the benefit of them was refuſed to 
fackſmen, who, according to the later ideas of 
the Scots inveſtiture, could not be ſaid to be 
A Seiſed.— Till che Act, therefore, of James the 
Second 1449, tenants were turned out of their 
poſſeſſions manu forti, and without any cere- 
mony. Among the powers given to the Lords 
of Seſſion ſome years afterwards, the ſpoliation 
of tacks and maillings is particularly cominit- 
red to their cognifance “: and, from a deciſion 
reported by Balfour, it appears, that even ſo 
late as 1549, a tenant forcibly ejected from his 
B 2 . farm, 


4 7 


8 14th Par]. e. 61. 1457. 
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farm, had not an action MY the ejectot 
for being reſtored, if that ejector happened to 
be a ſtranger or third party: it was found that 
ſuch an action belonged only 10 the Mafter. 
Laird of Durie contra Stephen Duddiſton. 
Ihe rule is originally an Engliſh one. A te- 
nant oed or diſſeiſed, had antiently no re- 
medy, but an action for breach of contract a- 
gainſt the ejector. But, ſays Sir William Black- 
ſton *, If the ouſter was committed by a mere 
e © ſtranger, the leſſer might, indeed, by a real 
action, recover poſſeſſion of the freehold; but 

© the leſſee had no other remedy againſt the 
© gjector, but in damages. 5 = 
Afterwards, the Engliſh —— iid: in 
affording the tenant a compleat remedy againſt 
all ejectors. They awarded both reſtitution of | 
the land, and damage for the ouſter, and that 
o early as the reign of Edward IV, anno 1461, 
or at fartheſt of Henry VII. 1485 +.—Bur, from 
the deciſion of our Court juſt quoted, the old 


rule ſeems to have remained i in Scotland. 


The tenantry, deprived, for ſuch a long time, 
of legal remedies, and toſſed about at the plea- 
ſure of their Lords, began at laſt to feel their 
bad uſage, and to aſſume a degree of ſpirit 
from their numbers. They ventured ſome- 
times to 4 oe by. ANT. MOEN by intruding 

into 
* vol. III. Mo. 2 P. 20. 


( 13 ) 


into cheir lands, or retaining them againſt their 
will, Theſe violences produced. cap. 78. of 
Maag. Is .14th Parl. 1457, anent maiſterfull 
men, wha. ſchaips them to occupy, maſter- 
: © fully, Lord' S lands, both e and. tem- 
3 © porali., 1 
n Lords, pe ul 3 are ord orald, to ap- 
ply to the King's Sheriff or Bailie, and to aſk. 
* their ground. to be devoided of the violent 
poſſeſſors, or to ſee what reaſon they pretend; 
and if the Sheriff finds no reaſon in the occu- 
95 pation of the ground, he ſhall devoid the 
22 ground both. of . him and his goods, and charge 
him, in the King's e ee, to diſ- 
turb the proprietor. op 1 
_ Here we have a very * oi * of ee 
ing in James IL's time; for the tenant intrud- 
ing, or the tenant retaining a poſſeſſion, againſt the 
will of the Lord, was equally a deforcer or maſter- 
ful man.—The Statute is evidently a revival of 
the ancient proceſs; of deforcement. The, par- 
ty injured complains to the Sheriff, of being 
| diſpoſſeſſed; and the Sheriff, in virtue of this 
Statute, is authoriſed to take immediate trial of | 
the matter, to eject the violent boek * to 
reſtore the lands to the owner. * 
This act, fimple in its progeſda. was. A 2 
got: it was made in favour of the Lords, not of 
tenants; and theſe diſdained to have recourſe 
| „ r \ to 


LS: 


. 
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to it, when poſſſt of force enough to do hel 


{£141 


own buſineſs,” 
In the ſucceeding ages, every Wing berwten 
maſter and tenant appears to have been carried 
on altogether by private violence. Some deci- 
ſions are preſerved, which indicate, that the 
tackſmen at times obtained juſtice, and were re- 
ſtored to their poſſeſſions, after being violently 
diſpoſſeſſed from lands held by tack . But, 
inſtances of redreſs were few, in proportion * 
the injuries received; and ckü, left to them 
felves, and unprotected by che Law, e 
[ often Arbve them vo repel force by force. 
| One part of the ancient ceremony fememid. | 
| The Maſter, as Craig mentions, before remo- 
; ving a tenant, broke a diſh before his door, 
| and commanded him to leave the lands. This 8 
was no other than the making an entry, which, 
| till of late, was neceffary” ro be done by every 
Engliſh landlord. The cutting down a tree, or 
any other ſymbolical act, is the warning in 
England, which a tenant-at-will got to remove. 
And the difference in the r5th century, was, 
that it was neceſſary for the Engliſh tenant to 
be ejected by the ſentence of a Judge; whereas, 
in Scotland, the landlords did this buſineſs by 
their or authority. The original writs,” whe- 
cher taken out by the maſter or the tenant, 
03445417 - - "0: Balfour, p. 480. | 


= chen 3 and ſtill 3 the > or injury 
L complained of, to have been done vi et arms, 
But in fact the violence remained no-where, 
but in the words of their proceſs. The Engliſh, 
in this reſpect; were. compleatly civilized ; while 

Scotland had relapſed into abſolute bark 
and continued in it ſo Ty late as the 46 
century. 

James the Fifth anakined | in _ FR the 
ſpirit of the Commons.—By, his zeal and ſuc- 
— in the clearing the country of robbers and 
outlaws, one great ſource. of their calamity was 
for the time cloſed up. The-ru/b-buſbes were 
* ſaid to keep the catile x. By his eaſy manners, 
the poor were encouraged to approach his per- 
ſon with their complaints. The moments of 
leiſure which he had in his expeditions, he ſpent 
in hearing and protecting the lower claſs of 
people. His quarrels with. the Nobility foſter- 
ed this diſpoſition ; and, when dead, be was 
gratefully remembered under the title of he 
Poor man's Ring. *: 
It was at this time, alſo, 1 the RAYS of 
the people began to ferment with religious opi- 
nions. The Commons of Scotland, who for 
ages had tamely ſuffered every evil, civil and 
religious, which their ſuperiors had been pleaſ- 
| ed to inflict, now ventured to think a little for 

themſelves. The extreme weakneſs of Govern- 
ment, 


7 Hawthornden, NN SIS naps ok. 


ment, and diſtractions of the Nobles, upon the 
acceſſion of the infant Queen *, encouraged 
this riſing ſpirit ; and the fame arms which 
were to defend religion, ſeem to have been 
firſt brandiſhed in defence of tacks, farms, and 

polſeſſiont. Under the new unſettled Govern- 
ment, the people expected no protection from 
the injuries of their Superiors; and, therefore, 
uncommon preparations were made, to maintain 
by force what they ſuppoſed to be their rights. 
The deſcription given in the following Act of 
Parliament, of the ſituation of this country at 
that period, is above the WP of modern 


ns apy 1. 
At of Auguf 1546. | 
„Tun whilk RY Re tie Lord Governor, and 
the Three Eſtaites of Parliament, ratifies and 
© apprievis in this preſent Parliament, the Act 
made at Striviling the eleventh day of Junii, 
the zier of God 1546 zieres, made anentis 
the laying furth of tennents by their over 
Lords, as at mair length contained in the ſaid 
Act, of whilk the tenour follows.— ** The 
- whilk day, the Lord Governor, with advice 
of the Queen's Grace, and Lords of Councel 4 
underſtandan that there is great convocations 
made in the realm, for putting and laying 
men furth of their taks and oa and 


2 ith a *© ficklike, 
Aly + 3d Parl. of Mary, cap. 2. 1 546. Now 
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: ſicklike, to refiſt to the Lords of the erben | 
their Baillies and Officiares, to lay them 


foorth; quhilk is occaſion of great trouble and 


: Aang bier among ft out Sovereign Lord's lieges: 


Therefore, it is ſtatute and ordained, That 
letters be directed to all Scherrifs, Stew=- 
ards, Baillies, and to their Deputes, and to 


* uther Officiares of the Queen's Scherrifs in 


that part, to paſs to the mercat-croſs of the 


head-burrows of the ſchires, and there, be 
open proclamation, command and charge all 
and ſundrie our Sovereign Ladie's lieges, of 
whatſomever degree they be, that nane of 
them take on hand to make any convocation 
for putting and laying furth of any tenants 


bot that they, be their Baillies and Officiares, 


lay furth the ſaid tenants gudes orderly, con- 
form to the laws of the realm obſerved and 
keeped in time bygane : Nor zit that na 
manner of tennents make ony convocation or 
gathering, for reſiſtance to the Lords of the 
ground, their Baillies, Officiares, under the 
pains contained in the Acts of Parliament made 
againſt them that makes ony gadderings or 


convocations; with certification to them that 
does on the contrairie, that they fall be called 
at particular diets, and fall be puniſhed with 
all rigour as accordis: And gif ony perſon 
thinkes them offended by others, ordains that 

G . 


7 they fall be called outher criminally or ci- 


(8 5 


« villy, and Juſtice ſhall be adminiſtered as ac- 


* cordis,” 
Buy this Statute, Craig s account als removing 


tenants in Scotland is more than juſtified 


The Lord Governor, there mentioned, was James 
Earl of Arran, apparent Heir to the Crown, who- 


had juſt! wreſted the regency from — 


Beaton. 
This Statute, a mere W act of power, 


was intended to ſecure the public peace, with- 


out applying a rene to the evils which di- 
ſturbed it. | 8 
Tenants had often good titles to retain their 
poſſeſſions: they had unc xpired leaſes, rentals, 
and other rights, to which their Maſters often 


paid no regard. So little attention was given 
to the threats of this unmeaning Act, that the 


common law juſtified, in many caſes, the re- 


fhftance of the tackſmen and their friends. 
Balfour has preſerved deciſions, not three years 
Poſterior in date, where the Judges determined, 


That a perſon being in poſſeſſion of lands, or 

other things, gif another attempts to put him 
furth by way of deed, he may defend his o n 
* poſſeſſion, quia vim vi in continent repellere 
licet; and ſicklike, it is leiſume for a man to 
* afift 5 friend, for maintenance of his o wwn 
| * —The inteſtine war, thus annually 

- renewed, 
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renewed, continued to be waged for nine years 


longer, owing to the diſtraction of the times. 


| At laſt, under the regency of the Queen mo- 
ther, the well-known Act polled anent re- 
| moving of tenants. 


[ 


| {> NG header to account for the 


$ ſingularity of our Removings preceding the reign 


of Mary, and to ſupply the hiſtory of that 
matter, I proceed ro conſider - the Statute. wie 
which reduced 1 it once more into order- 
| 20th June 178 i 
15 It! 18 ſtatute and ordained, That, in all times 
coming, the warning of all tennents, and o- 


3 
- 


'* thers, to flit and remove fra lands, milnes, 
= filbings, and poſſeſſions whatſoever, fall be 


* uſed in manner following: That is to Jay, 
Lauchful warning being made ony time with- 


6 

5 4 
* in the year, 40 days before the feaſt of Whit- 
* 


ſunday, outher perſonally, or at their dwel- 
* ling-places, and at the ground of the lands; 
and an copie delivered to the wife or ſervandes, 
* and, failzieing thereof, to be affixed upon the 
yettes or dures of the dwelling- places of the 
* faid lands, gif onie be; and thereafter, the 
amen precept of warning to be read in the pa- 
Tiſh-kirk where the lands lyis, upon an Sab- 


* nn before noon, the time of N 5 | 


GA . 


3 Mary of Guiſe. 74 Parl. 6. cap. 39. 


7 * 


6 
and prayer; and ane copie left and affixed 
upon the maiſt patent dure of the kirk, 40 days 
* before the term; and na furder laying foorth 
* of ſtreſſes and removing upon munen to 
8 be uſed in time to come,” 

What has been ſaid, however, regarding the 
barbarous mode of our Removings anterior to 
this Statute, is to be underſtood in a more limit- 

ed ſenſe, than Craig, or any of our Syſtematic 
Writers, have deſcribed it. The verbal warning, 
and the ſummary removing, only took place, 
by law, between the granter of the tacks, or 
the proprietor of whom the poſſeſſion was held, 
and the po/efſor holding of him, i. c. as the En- 
gliſh term it, between very Lord and very Tenant. 
In moſt caſes, where they were ſtrangers to each 
other, deriving their property and poſſeſſion from 
third parties, it was requiſite that the tenant 
ſhould be put out by the decree of a Judge, and 
by the Officers of the Law; at leaſt if it was 
done by force, in the common way, that force 
was illegal. This is evident from the whole 
tract of deciſions of theſe days, preſerved by 
Balfour; and it is further very plain, that the 
Courts of Juſtice endeavoured to multiply the 
number of theſe caſes, | 
Neither is it to be ſuppoſed, that methods of : 
violence were agreeable to the diſpoſitions of all 
" 3 Landlords, eſpecially in thoſe parts of the coun- 


2 "7 


try, which, comparatively ſpeaking, may be ſaid 
to have been civiliſed. The words and concep- 
tion of the Act now read, not only ſupport 
this idea, but plainly indicate, that, by this 
time, the people were no ſtrangers to the great- 
eſt part of the ſolemnities there mentioned. 

The Act does not ſet out by preſcribing a writ- 
ten precept, and its execution, upon 40 days preced- 
ing Whitſunday, as our Lawyers alwiſe {tate it. 
On the contrary, it recapitulates the particulars 
of lawful warning, which are preſumed to have 
been already in uſe, and appoints the continu- 
ance of them.—The words [awful warning, are 
uſed as ſynonimous to a written precept execut- 
ed 40 days before the term, by delivering co- 
pics perſonally, or at the dwelling-place of the 
tenant.— This being done, as already practiſed, 
the Statute goes on to provide for circumſtan- 
ces: And, failing thereof, to be affixed, Oc. 
i. e. If it cannot be ſerved in the uſual manner, 
let the copies be affixed upon the doors. And 
© thereafter, the ſame precept of warning to be 
read, Cc. — But this is the % time a pre- 
cept is mentioned: it was therefore clearly un- 
derſtood under the title of Lazwful Warning ; 
and the ceremonies at the church, are the real 
additions to the former proceſs, introduced by 
' the Act. The proclamation thus ordered, ſerv- 
ed a double purpoſe: it rendered it impoſſible 


{ 22 * 
to ſurpriſe the tenant, and it gave notice to all 
and ſundry that his farm was to let. 


Theſe proclamations, and notices, were not 
invented by our Lawyers upon this occaſion : 


they were borrowed from the French, whoſe 


manners, forms, and laws, had become the 
ton of the times. When a French Lord ſeized 
into his own hands the heretage of his vaſſal or 
tenant, upon account of a failure in the per- 


formance of his ſervice, or payment of his rent, | 


the firſt ſtep was to cauſe proclamation to be 
made at the pariſh-church, of the failure, and 
of his intention to ſeize the property, and ex- 
pell the poſſeſſor. This was done on each of 
three conſecutive Sundays, at the church-door, 
juſt after the ſaying of High Maſs ; and the 
the execution of theſe proclamations (termed 
Afiches ) were put upon the gate of the church, 


ſerved upon the parties concerned at their dwel- 
ling-houſes, and left upon the lands: And if, 


in 40 days after the laſt proclamation, ſatisfac- 
tion was not given, the Lord proceeded to have 
the property adjudged, re-united to his ſeig- 
niory, and the former poſſeſſor removed“. 
Ihe progreſs of the other parts of this buſi⸗ 
neſs may alſo be eaſily and naturally traced, t 
was impothble that the Lords of the ground 
©: _  , could 
Craig, p. 295. $ 36. e 
Coutume de Normandie, p. 139. 
Traité de Cries, Par: Le Maitre. 


could always go in perſon, to break the 4% 
before the tenant's door, as Craig and Lord 
W Stair tell us: they therefore were obliged to 
grant precepts to others, to do it for them. 
In the caſes I have mentioned, where a de- 
eree of a Judge was neceſlary, it was requiſite 
that theſe warnings ſhould be proved; and con- 
ſequently, written precepts and executions had 
often been indiſpenſibly neceſſary.— Here is di- 
T rect evidence of their exiſtence. * A tackſman 
in poſſeſſion (fays Balfour) may warn and 
remove, by his own precept allenarlie, and 
© without his Lord's precept, his ſabtenant,'— 
And, for this propoſition; ſeveral deciſions in 
the 1541 and 1542, are quoted, 13 youry before 
the Statute in confideration. | 
Nor is the ſource of theſe new forms far to 
feek.—I have, upon a former occaſion, ſhown 
you, that wadſets and reverfions were among the 
oldeſt of our writs in Scotland.—The redemp- 
tion of wadſet-lands was nothing elſe but a 
warning, and a removing of the wadſetters; and 
| fo it is termed in all our Statutes, and in all our 
Deeds relative to that buſineſs —The Act 3oth 
of the ſame Parliament of Queen Mary, anent 
Warning from redeemed lands,” terms what has 
been fince called premoni iſhing the wadſetter, 
the making lawful warning, —This was done 
from the earlieſt periods, by granitiy ga written 
power, 


n 

power, procuratory, or precept, for that purpoſe ? | 
and the ſtyle of theſe, was, uniformly to warn | 
and charge the wadſetters to come and receive 
their. money, The ſame method was naturally 
adopted in the warning of tenants, —According- 
ly we find, that the words /awwful a warning and 
premonition were ſynonimous, uſed equally in 
warnings and redemptions. Balf. p. 458. c. 11: 
Theſe forms ſuggeſted alſo the 40 days; for, 
from the earlieſt periods, 40 days happened to 
be the ſpace fixed upon by our anceſtors for 


premonition, and thence became a. faſhionable 


notice in almoſt all national buſineſs, —So early 
as Robert the firſt, goods poinded could not be 
ſold for 40 days after the ſeiſure. — Sum- 
monſes in James I. s time, were ee to 

be raiſed upon 40 days warning. When idle 
people were taken up by the Sheriffs, they 
were allowed 40 days to find maſters; and 
when tenants wanted farms, practice pointed 
out the ſame ſpace f. The term of Whitſun- 
day was alſo the cuſtomary. term of removing, 
long before the Act 1555. A religious notion 
occaſioned the mention of this matter in our 
Statute-book, at a time when the civil impor- 
tance of it drew no attention. In the reign of 
James III. the PORE of goods for rents, and 
* 14th Parl. c. 62. 1457. 25 


I This ſpace of 40 days appears common in the ancient t euſtora 
| both of Ry and England. 


4 
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che incaſting and outcaſting of tenants, are or- 
dered to be deferred to the third day after the 


ſolemn feaſts of Whitſunday and Martinmas. 
Here we have the reaſon of the two days, for 


wich the Old Removings were delayed, as 
mentioned by Craig; together with evidence, 
chat they were executed both at Whitſunday and 
Martinmas.—Whitfunday came afterwards to be 


che eſtabliſhed cuſtomary term for Removings 


all over Scotland. But, though Whitſunday 
was the uſual or accuſtomed term of remov- 
ing, it had not then become a legal term, to 
which Landlords were obliged to pay reſpect in 
the matter of removing. The Act of James III. 
- juſt mentioned, is a proof that this buſineſs 
had ſometimes been executed both at Martin- 
= as and Whitſunday ; and ſucceeding Statutes 

| will diſcover a /arge claſs of tenants, who were 
ejected without the leaſt regard to any parti- 
cular time of the year. When Hferenters died, 


or lands fell in ward, the ſuperior and fiars, it 


| ſeems, entered inſtantly upon the lands, and 
| gjected the whole tenantry, whoſe tacks fell 
with the rights of their authors. But, by an Act 
of James IV. 1491 /, it is ſtatuted, © That theſe 
* tenants of lands fallen in ward, the tenants 
orf Lady tercers and liferenters, alſo the te- 
; D © nants 


The removing was executed upon the third day. 
+ Parl. 3. c. 26, 


( 46 ) 
* nants under wadſets redeemed, or the poſſeſ. | 
ſors of land any other way, happening to be 
altered, {hall remain unremoved till the next 
term of Whitſunday following, for payment of 
the former mails and duties. — And, in confor- 4 
' mity to this Act, another paſſed ſome little time 
before the Act anent warnings . have already 
alluded to this Statute: it was intended for the 
benefit of reverſers, who, having uſed the order 
againſt their wadſetters, could not recover poſ- 
ſeſſion of the lands. And it is provided, That 
* the reverſers cauſe lawful warning to be made 
* to the occupiers of the ground, before ony Whit- 
:  Junday term after the redemption. 
The following deciſion is indeed compleat 
evidence, that the Judges had endeavoured to 
reduce Removings in general to due order, 20 
years before the Act 1555; and that the rule 
at that time eſtabliſhed, was only ſanctified by 
the ere Act. —“ Jacita relocatio 1s (ſays 
Balfour) * gif the Lord of the ground make not 
warning to the tenant at the term of Whit- 
* ſunday, albeit the tenant have na tack; and 
* therefore, an tenant being in poſſeſſion as te- 
* nant of ony lands clofit within terms, and not 
lawfully warnit before the feaſt of Whitſan- 
day, may not be removit ay and while he be 
warned theirfra. zd DEC. 1 5 34. Balf. 1 208, 
| From 


* 


N 


LE — 


* 


+ Parl. 6, cap. 30, 


2 From theſe — I 3 if, That the 
Aa 1555 did no more than add authority to 


Eknovvn practices and cuſtoms. 2dly, That many 
Landlords paid no attention to theſe forms, ne- 


r- gleced or diſdained to give their tenants notice 
ne of their intentions, and ſurpriſed the poor peo- 
ly ple by a ſudden egjectment.—Perhaps, indeed, the 


reſiſtance met with in many parts, might have 
been a motive with Landlords to conceal their 
intention, and thus take the tenants unprepared, 
The anxiety with which the ceremonies are 
i here preſcribed, was in order to give certain 
notice of the Maſter's intentions, —to remove the 
poſſibility of the tenant's ignorance, and to give 
him a proper opportunity for Providing for Him- : 
ſelf and family,—And, 37:9, That, for the public k 
benefit, all removings in Scotland ſhould thence- J 
forth take place at the jingle term of un 
and ceaſe at all ocher times. 


To return to the Statute—The Maſter hav= 
ing conducted himſelf as this law preſcribes, 
and thereby become entitled to the immediate 
aid of the civil power in removing his tenant, 
is diſcharged from all further © laying forth of 
ſtreſſes and removings upon Wedneſday. 
Theſe words alluded to a cuſtom, which it 
ſeems prevailed, of forcing the tenant, by way 
| of Neale, to remove his property, i. e. Fanz 

5 D 2 out 
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628) | 
out and expoſing ſome part of it, capable of re- 3 
ceiving damage.—D#freſs was the antient me- 
thod of compelling tenants to do every part of | 
their duty: and, in England, it continues to 
be the method at this moment. Diſtreſs, you 
may remember, is different from poinding.— 
The one is a ſeiſure of a tenant's goods, in or- 
der to force him to make payment of the rent: 
1 _ the tenant is entitled to repledge, i. e. to get 
78 them back upon payment,—The other is a ſei- 
ſure of the goods themſelves, in payment; and the 
execution is a difcharge of the debt, to the ex- 
tent of the poind.— The tenants were, it ſeems, 
forced, by diſtreſs, to remove from lands; and, 
for that purpoſe, a part, or the whole of their 
goods, were laid out upon a Wedneſday, i. e. 
the third day after Whitſundax. 
——* And gif the partie warned in manner 
© foreſaid removis not at the term, in that caſey 
* the warner fall, incontinent, or ſo ſoon as 
\f * pleaſes him, cum to the Lords of Council, or 
14 5 * tothe Sherrif of the ſhire, or uther Judges 


th 0 ares havand juriſdiction, ſchawand his 
. precept of warning ordourlie execute and 
. : indorſate ; and fall have letters or precept to 


4} * charge the parties. warned, and poſſeſſours 
128 * of that ground, to compear before the ſaidis 
1 Lordis, Sherrifs, or their Deputes, or other 
att * Judges Ordinares foreſaidis havand Juriflie- 
11 tion, 


R K 


K 
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tion, upon fix days warning or longer, at the 
will and deſire of the perſewar, to hear and 


ſee them decerned to remove, deſiſt, and ceaſe, 


conform to the precept of warning, and exe- 


cution thereof; or elſe, to ſchaw ane reaſon- 


able cauſe quhy they ſuld not do the ſamin ; 
with certification to them and they jaikle, 


that letters fall be direct /mpliciter upon them 


in the ſaid mater: At the quhilk day, if they 
* appear not, the Lords, Sherrifs, or other 
Judges Ordinar havand juriſdiction, fall de- 
cern them to remove, deſiſt, and ceaſe fra the 
lands; and, gif they compear and inſtantlie 
ſchaw ſufficient title to bruike the lands, in 


that caſe the ſamin Judge to proceed and do 


juſtice as accordis of the law: and gif the 
partie compeareth and ſhawis na thing, bot 
mazkis alleageance, and offers him to improve 
the indorſation, in that caſe he ſall not be 
heard in judgment; bot gif he find ſufficient 
caution to tlie warner then inſtantlie, that 
gif his alleageance, being foundin relevant, be 


not ſufficientlie verified and prooven by him, 


that the profites, damage and intereſt quhilkis 
the ſaid warner, or ony uthers havand intereſt, 
hes ſuſteened, or ſall happen to ſuſteen be the 
delay of the foreſaid alleageance, be refound- 
ed to him: And to the effect that this ordour 
may have ſufficient proceſs in all times to 
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( 39 ) 
© cum, it is adviſed, ſtatute and ordained, That 
* all Sherrifs, and other Judges Ordinar, havand 
| een as ſaid is, be their ſelves, or their 
a ſufficient Deputes, be reddie to ſitt, be fenſed 
© courtes, all the lauchfull fifteen days after im- 
© medaatelythe feaſt of Trinity Sunday, for do- 
ing juſtice in the ſaid cauſes, in manner above 
ſpecified: And gif the Sherriffes or Judges 
Ordinares havand juriſdiction in maner fore- 
ſaid, and their Deputes, failzies to be reddie in 
granting of precepts, and doing of juſtice for 
obſerving of this ordour; in that caſe, they ſall 
pay to the partie, their haill damage, intereſt; 
and expences ; but prejudice of the action 
againſt the violent eue and benen 
foreſaidis. 
And als, That na a 1 n be 
taken be the Lords fra the Judge Ordinar, 
except it be for deedlie feede, or the Sherriffe 
Principal, or the Judge Ordinar be partie, or 
the cauſes of the Lords of Council, and ie 
Advocates, Scribes, and Members,” SET 
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Sufficient proviſion being thus made, to pro- 
cure notice to the tenant that he ſhall only be 
removed at a proper time of the year, the Act 
proceeds to ſecure the public peace, by diſarm- 
ing the parties, and transferring the whole buſi- 


neſs to the Civil Power. b 
| The 


( * 1 


_ The proprietor, if obedience be refuſes to 
his own precept, is entitled to have another from 
the Lords, or from the Sheriff. — The firſt is here 
termed Letters of Summons, and the ſecond 


Precept. — The only difference between theſe and 


common ſummonſes is, that the former calls the 
party upon ix days, in place of the ordinary diet; 


and continues to be thence termed a Privileged 
Summons, It may be raiſed upon any other days 


the purſuer pleaſes, exceeding fix. —The writs 
to be libelled on, are, the titles of the purſuer, 
the precept of warning, and executions. —The con- 
cluſion muſt be in terminis of the precept ; ſo that 
unleſs they happened to be properly drawn and 
executed, no removing could proceed. 
| Upon compearance of the party deferider, he 
is to be heard upon all his defences, and only 
bound to find caution in the event of putting 
the cauſe upon improving, i. e. ſhewing the ex- 
ecution to be aſſe. In reſting the defence upon 
this point, the defender gives up all pretence to 


any right in the poſſeſſion, and ſtands only on 


the ceremonies of the Act. As the preſumption 
lies for the truth of the execution, he is ap- 
pointed to find caution for the profits, damages, 


and intereſt to be ſuffered by delay. Theſe | 


have ever been the penalties conſequent upon 


diſſeiſine or forcible poſſeſſion.— If the Aſſiſe 


6, (ſays the ron, Attach. *). deliver for the com- 


plainer, 


| » Page 89. 


5 
* plainer, the damages and ſcatth which he ſu- 
* ſtained, ſhall be modified by his own aith.“ 
The poſſeſſions againſt this Act are termed vio- 
lent occupations, and the damages have always 
been called violent profits ; importing, not what 
_ were really got from the land, but what might 
have been got by it. The objections being re- 
. pelled, the tenant is to be put out in virtue of 
Letters of Ejection, either from the Lords, or the 
the Sheriff, as directed by the old Act of James 
the Second, formerly noticed. To expedite the 
buſineſs, a particular diet is appointed to be held 
by the Judges Ordinary. — They are rendered 
anſwerable to the private parties for their con- 
duct, and advocations from chem diſcharged to 
be received. 

All theſe things were ordered, that force 
(fays Craig“) might thenceforth be prevented. 
By this Act, tranquillity was reſtored in an 
affair which ſeldom took place but with noiſe, 
crouds, and diſturbances, — The whole mat- 
ter was transferred to the Ordinary Judges, 
who, after deliberating and hearing of the 
parties, decreed OCR” to ——_— and ij Ju 

ſtice. 75 
No action (continues he ) is with us more 
* frequent, or more keenly debated, Much is 
alwiſe to be ſaid on either fide, The Land- 
| ERP e OO 


F Page 269. 
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lord contends, that he may be at liberty to uſe 
* his lands at pleaſure, The tenant ſtruggles to 
© retain poſſeſſion of a native ſpot, which he 


1 himſelf has enjoyed from infancy, and where 


* his hoary anceſtors lived and died.“ 

Lord Stair, and poſterior Writers, have deno- 
minted the Act 1555, an excellent law,—Tho' 
Sir George M*Kenzie profeſſedly wrote Obſer- 
vations upon our Statutes, he has not deigned 
to ſay any thing of this very intereſting law: 
he only repeats a few circumſtances from Craig; 
and adds two or three points of Practice, fixed 
by poſterior decifions of the Court. One of 
theſe propoſitions is in the following words.— 
© Becauſe this Act ordauris all warnings to be 
made forty days before Whitſunday, and 
4 ſpeaks. not of another term, therefore the 

warning muſt be made before Whit/unday, tho 
the perſon. warned be not obliged to remove 
* by his tack till the Martinmas; but execution 
* muſt be ſuſpended till then. In ſupport of 
this, three decifions are quoted. Lord Stazr, 
Bankton, and Mr Erſkine, have repeated the ſame 
rule: And it has long been an eſtabliſhed point 
in Practice, That where a tenant's leaſe expires 
at Martinmas or Candlemas, the precept of 
warning charges him to remove art thoſe terms, 
but muſt be executed 40 days anterior to the 
Whitſunday preceding. 7 
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The learned, the ingenious, and animated: 
Author of the Law Fracts, to whom in the courſe 
of theſe Lectures I have been ſo often indebted, 
has not judged this Statute below his notice. 
An analyſis of it, makes the 34th article of his 
Elucidations; and the ſcope of it is, to reverſe 
the received propoſition, and to eſtabliſh, from 
the tenor of this Act it/elf, That a tenant may, 


in virtue thereof, be warned 40 days preceding 
_ any other term, whether of Martinmas or Can- 
dlemas, at which the leaſe expires, —Venerat- 


ing, as I do, the abilities of this reſpectable 
Author, it is with reluctance I find myſelf obli- 
ged to differ from him moſt materially in the 
conſtruction of this Important Statute. But, 


animated by a deſire to purſue the ſame me- 


thod of inveſtigation, which his example has ſo 
ably taught, of founding Law on the baſis of 
Hiſtory, and thus aſcending to the Principles of 
our ancient Statutes and Practices; the method 
of ſtudy which I have propoſed to myſelf, has 


led me at times into an involuntary difference 


of opinion. I have preſumed, on this occaſion, 
to diſſent, not only from his Lordſhip's interpre- 
tation of this Statute, but from the conſtruc- 
tion put on it by Sir George M*Kenzie and 


Lord Stair, or rather by the Court of Seſſion, 
upon whoſe deciſions the e given by thoſe 


eminent Lawyers is founded. =o 
From 


2 = 


1 
From the preceding deduction, and in ſupport 
of what I have advanced, I am now to main- 
rain, firſt, againſt the opinion of Lord Kaims, 
That the Legiſlature of Scotland, by the Act 
1555, intended to put an end to all warnings 
and removings, except at the term of Whitſunday 


allenarly.—And, /econdly, againſt the authority 


of the deciſions founded on by Lord Stair and 
Sir George M*Kenzie, That, at whatever term 
or time of the year a written leaſe expires, 
the tenant, by the ſame Statute, ought not 
to be warned or removed till the Whitſunday 


following ſuch expiration; and, conſequently, 
that theſe deciſions were deviations from the 


Statute. 

The queſtion turns not upon expediency, or 
Poſſuble improvements: it regards the juſt interpre- 
tation of this act at the time it was made, and 


which, according to Lord Kaims, has been miſ- 


taken by all our Writers.—l agree, that it has 
been miſtalen; and I am to ſhow, that his Lord- 


ſhip's late idea, however reaſonable in the ab- 
ſtract, widens the miſtake. 


The 34th article of the Elucidations ſets out 
with informing us, That, as far back as can be 
traced, Martimmas e to have been the term 
of entry and removing of tenants. 

The Act 1469, diſcharging poinding and 


3 ourputring of tenants upon the holidays of 


E 2 Whit- 


(36) 
Whitſunday and Martinmas, proves, that en- 
tries and removings were common upon both 
theſe terms, at that period, But (continues the 
ingenious Commentator) © In the 16th century, 
and perhaps earlier, Whit/unday had become 
the term of removing. True, it was the cu- 
ſtomary, but it had not become the legal eſta- 
bliſhed term ; and I have already mentioned a 
very numerous claſs of tenants, viz. thoſe of life- 
renters deceaſt, thoſe who held lands redeemed 
from wadſetters fallen in ward, tranſmitted by 
gift, ſale, or other change, who had been accu- 
ſtomed to be removed or ejected immediately 
after the falling of their authors rights, and who, 
by ſpecial Acts of Parliament (one of them in 
the very ſame Seſſion with the Act 1555) were 
all protected in their poſi eſſion all. the White 
ſunday enſuing, - I 
Now, there were only three other kinds of 
tenants, whoſe removings remained to be regu- 
lated, viz. tenants by written leaſes—tenants by 
' tacit relocation—and tenants poſſeſſing precari- 
ouſly, or at the will of their maſters, —As to the 
firſt of theſe, holding by leaſes, I ſhall ſpeak to 
them afterwards. — From the deciſion before 
quoted, in 1534, it appears that the Courts 
of Law had already refuſed to allow the. ſecond 
claſs to be removed, but at the term of Whit- 
ſunday, and after lawful warning. In another 
place, 


(99:4 


place, we are told alſo by Balfour *, Thar 
* Tacita relocatio endures ay and while lawful 

* warning be made to the poſſeſſor, being in 

* polleſhon before by virtue of an title. aoth 
February 1552. 05 1 10 
But the precarious poſſeſſor, or th tenant, 
who Had no title beſides the tollerance or will 
of his maſter, might be, and no doubt was, 
| ejected at pleaſure, without regard to any term, 
or to any proper notice. Qui precario poſſidet, 
* (fays Craig) non expectato Pentecoſtes tem- 
* pore aut denunciationis, quandocunque volet 
* dominus, migrare cogetur ; ita tamen ut ali- 
* quis æquitati locus ſit. 80 ſtood the Law 
of England, with regard to tenants- at- il, at 
| the period we are talking of ; and ſo we ſhall 

afterwards find it continues to this day, under 
certain modifications introduced by the Courts 
of Juſtice. 

If, then, ſuch a numerous claſs of tenants 
had, by a ſeries of prior connected Statutes, 
been poſitively ſecured againſt removing at any 
other term but Whitſunday, without regard to 
| the period of the termination either of their own 

or their authors'rights—If the Courts of Juſtice | 


| had beſtowed the ſame privilege upon theſe poſ- 


ſeſſin 8 by tacit relocation—Was it not natural, 
was it not eee to put all tenants upon 
che 

5 Page * 


4 
che ſame footing.— This was the very pur- 
poſe of the Act 1555. The words, accordingly, 
are as expreſs as words can be: It is ſtatu- 
ted and ordained, That, in all times coming, 
* the warning of all tenants and others ſhall be 
in this manner, Oc. Oc. And an extraordi- 
_ nary diet of the Inferior Courts, is appointed to 
be held for fifteen days after Trinity-Sunday. 

in all times to comme. 

* The time of warning (ars Lord Kaims) 

is not regulated by the Statute, except where | 
* the removing is at Whitſunday.—There is no- 
thing ſaid in the AR, that the warning muſt 
be 40 days before Whitſunday, whatever be the 
term of removing. What could the Legiſla- 
ture do more than to ordain, that all warnings 
ſhould precede Whitſunday, in all time there- 
after ? Is not that an expreſs declaration, that, 
let tenants in Scotland enter as they might, 
they ſhould only be warned, and conſequently 
removed at or after Whitſunday Il have juſt 
ſhewyn, that, independent of this Act, the great- 
eſt part of the tenantry ſtood in that very pre- 
dicament, That a tenant- at- will, or without 
leaſe, had properly no term, but the pleaſure 
of his Maſter —Admitting it, however, to be 
otherways, and that the time of the entry were 
to regulate that of the removing, it may be 
aſked, If the Act 155 5. ſo requiſite to the 
peace 
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4 2 ing conventional terms in verbal leaſes, different 
from that Act? — Were tenants, entering at 
MN artinmas, or Candlemas, or May- day, to have 
no warning; but to be ejected brev: manu, i n 
W the old way? ſy 
Lord Kaims proceeds — 6 We are not left to 
an argument from analogy. Balfour reports 
| a caſe, Lord Borthwick contra Syme, in the 
following words: In actions of removing of 
( tenants, the warning is not ſufficient, except 
there be forty free days between the warning 
| * and the term of Whitſunday or Martinmas, 
| © excluding not only the days of warning, but 
* alſo the days of Whitſunday or Martinmas. 
* In this caſe, but ten years after the Statute, 
* we have the greateſt Lawyer of his time lay- 
ing it down as a rule, That warning muſt be 
forty days before the term, whether Mhitſun- 
day or Martmmas, That learned Author could 
* not miſtake the meaning of a Statute, which 
* probably was framed by hiraſelf, undoubt- 
* edly with his concurrence.” 
Now, if this deciſion be really upon my fide 
of the queſtion, the nn from analogy 
muſt diſappear. 
Io bring it upon my fide, I muſt ſupply a 
few words, which have been omitted by his 


is in the quotation, as of na importance. 
Thus 


Thus it ſtands in Balfour: In actions 4 res. 


1 


* moving of tenants, and of redemption of lande, 
the warning is not ſufficient, Sc. As Whit- 
ſunday was the ordinary term for removing, ſo 
Martinmas had been the moſt uſual term for 
redemption of lands, The queſtion, here, turned 


upon the forty: days in the reverſion, and the 


forty days allowed by the Act in the poſterior 
removing. The Act of Mary, c. 30. concerning 
redemptions, and which immediately preceded 
the other about renants, appoints lawful warn- 
ing to be made previouſly to the redemption, 


conform to the reverſion ; and lawful warning to 


be again made to remove, before ony Whitſunday 
after the term. Lord Borthwick, the reverſer, 
had not given 40 free days, either in the one or 
the other warning; and the Lords found, That 


that ſ pace ought to have been given in both caſes, 
excluſive of the term-days.—The deciſion, there- 


fore, tends to eſtabliſh the direct reverſe of the 
propoſition for which it is adduced. It proves, 
That the then late Statute concerning redemp- 
tions, was cloſely adhered to; and that, without 
reſpect to the date of ſuch redemption, the wad- 
ſetter could not be warned or removed till Whit- 
ſunday following; which, in effect, was giving 
him an additional year's poſſeſſion of the arable 
tands ——If people, after this public law, did 


Not conform to it, by * the term of con- 


) | | ventiona 


— 


641 


a | ventional removals. at Whitſunday, they knew 
W the conſequence. The, Agreement kept the 


tenant in till Martmmas or Candlemas, and the 


las kept him till the Whitſunday following. 
Such was the caſe with all the nau by 
verbal tacks. 


1 bolding by written leaſes, ſtood 


upon a different and peculiar footing, completely 


excluſive of the new idea here combated. By 
the Common Law of Scotland at that time, a 
tackſman could neither be warned, nor purſued 


to remove, during the exiftenge of his leaſe. His 


knowledge of his own term, was held to be 
warning ſufficient ;- and, till that expired, the 
Maſter had no right to make a lingle move- 
ment in the buſineſs: So ſoon as it was ex- 


pired, he might have entered, and ejected him, 


This doctrine wears a novel appearance, merely 


becauſe it has been long forgot.—Ir is, in fact, 


a remainder of the moſt antient Common Law; 


and it continues to be the Law of England at 
this moment, Here 1s authority not to be 


conteſted, — Gif ony man (ſays Balfour) be 
perſeud for. removing fra lands, it is ſuffi- 
© cient for him to allege and prove, that he had 


* tacks to rin the time of the warning, ſuppoſe 
che ſamen tacks be expirit and outrun during 


6 e of the action. — 28th June 1553. 
ES 85 Aber 
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4:4 } 
Abergvomby contra Ardroſs. —This was two years 
before the Statute 1555. 


Another decifion, to the Game 4 is gi- 
ven, 19th Dec. 1569, Lord Roſs contra Living- 
fone, i. e. 14 years after it. To the ſame rule of 
Common Law, Craig ſubſcribes, at many years 
diſtance * :- © In his rentalibus ſeu aſſedationi- 
bus, /ufficit, fi, tempore in quo denunciatio eff 
* fafta, colonus tempus aliquod ex ſua aſſeda- 
, r ellquurd decurrendum habet, licet tem- 

bY 3 os vel actionis, vel ſententiæ, omnino tem- 
pus decurſum fuerit.T? 


Tenants by leaſe, were, by the Statute, put 
on the ſame footing with all other tenants, The 
latter could not be warned, ſo long as the rights 
of their authors ſubſiſted ; and they could not 
be removed till the Whitſunday after theſe 
rights fell, at whatever term that happened. 
"Tenants by leaſe could not be warned by Com- 
mon Law, while a day of their term remained 
to run; and the Act 1555 protected them from 

removing till the Whitſunday following, with- 
out any regard to the date of ſuch expiration. 
Thus was our Statute Law regarding the re- 
moving of tenants, conſiſtent and com pleat, 
comprehending the whole tenantry of Scotland, 

The only objection ocurring to the 1 ſuter pe 

tation of the Statute, which I have thus ventur- 


2 Page 281. cap. 12, 
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ed to give, ariſes from an apparent inequality 
which it ſeems to eſtabliſh between the maſter 
and the tenant, —The latter might, in ſome caſes, 
have continued a year after the expiration of his 
leaſe; the, former, from any thing that has been 
ſaid, could not infiſt upon it. In England (as all 
the Lawyers tell us) every thing was reciprocal ; 
the Maſter and the leſſee ſtood equally bound 
to each other. The Act 1555 had ſolely in 
view the protection of the tenants ; it provides 
nothing in favour of the Landlords : And our 
Statute Laws never preſume, that a Scottiſh 
tenant is willing to quit his poſſeſſion; — not 
that farms in this country were more profit- 
able than thoſe of the neighbouring kingdom; 


but the Legiſlature, from certain experience, 
truſted to that remarkable attachment of our 
country- people to the ſpot of their reſidence. 

But, though the Statutes are ſilent upon this 
circumſtance, it Was ſufficiently provided for 
by the Common Law: Quoties alterutri parti 
(ſays Craig) ſive colono five domino placuerit, 


* ut coloni ſedes mutetur, debet is qui ita in 


animum induxerit, alteri denunciare; nempe, 
ſi inquilinus aut colonus alio ſedem tranſ- 
ferre intendet, is domino denunciabit, ſe præ- 
dium quod a domino habet, ſive illud ſit ru- 
ſticum five urbanum, illi renunctare, quod 
quadraginta dies integras ante en Pente- 

; F 2 Coſtes 
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* Coſtes faciat, ut dominus interea de novo 
* colono ſibi provideat.'—Tacit relocation only 
took place where no warning was given on 
either ſide: * Si nulla ab alterutra parte fiat 
* denunciatio*,” — And, therefore, if the te- 
nant by leaſe choſe to remove at the iſh, with- 
out taking advantage of the Statute, he was 
obliged, by the Law, to wore notice to his Maſter 
40 days before the term. 

Mr Erſkine (p. 270.) has ly müiltaken 
this circumſtance.—* The tenant's renunciation 
* (fays he) in the opinion of Craig, is to be 
* ſigned and delivered to the Landlord forty 
© days before the Whitfunday at or immedi- 
* ately preceding the iſh; and to bear a con- 
* ſent, That the Landlord may, At the 11h, enter 
into the poſſeſſion brevi manu. And he refers | 
to 0 Dieg. 9. V2. 
I have quoted the paſſage Not one Angle 
word of this is to be found in it. Craig ſays 
no more, than that the tenant muſt, 40 days 
before the term, give warning to his Maſter, 
that he renounces, or intends to renounce his 
poſſeſſion; and, in & 3. he takes notice that this 
muſt be done in writing. — It is not Craig, but 
Lord Stair, who expreſſes himſelf in the terms 
mentioned by Mr Erſkine. Tacks (we are told 


J by his ny | p. 331.) ceaſe by the expiry of 
e 


* 


# Page 10. 


( as 


the terms thereof, or the tenant's renunciation, 
the form whereof is— The tenant, 40 days 
before Whitſunday, ſubſcribes and delivers to 

© his Maſter, a renunciation of his poſſeſſion, 
* conſenting that he enter brev: manu; where- 


upon there muſt be taken an inſtrument of 


* renunciation in the hands of a Notary*,'—ln- 
| ſtead of a warning that he was to give up the 
poſſeſſion, which was the method in Craig 8 


time f, the delivery of a deed of renunciation, 
ob majorem cautelam, came afterwards into prac- 


tice; and the inſtrument afforded proof of the 
Maſter' s acceptance, in caſe there was no tack, 
or if that tack was expired; i. e. It prevented 
tacit relocation from taking place againſt the 
tenant.— The old warning or notice ſeems to 


have been more conſonant to principle, than the 


poſterior deed of renunciation; for, there was 
| nothing in the tenant's perſon to renounce, He 


held, indeed, the poſſeſſion: but, if he either had 
no tack, or if that tack was about to expire, he 


had no Tight to it; and therefore, a declaration 
of his intention to give up the poſſeſſion when 
the term arrived, was as good as a warning 
by the Maſter, that itwas to be raken from him. 
—At the ſame time, the reaſon of all this is 


plain, from the conſtruction I have put upon 
the 


* Vide the ol form in Appendix, No 1. 


+ Sive dominus denunciaverit, five colonus ſe migraturum decla- 


raverit, * 86. cap. 4. 


i 


6 46) 
the Statute, If it was a verbal leaſe, the Maſ- 
ter could not remove the tenant, for want of a 
warning at his own inſtance; and if it was a 
written one, he neither cond have warned or 
removed him at the enſuing term, without his 
own conſent. — To make ſure work, therefore, 
he took a formal deed of renunciation, 40 71 
Before the expiration of the tack. 

By the eſtabliſhment of one term in the year, 


and one only, for removing, Whitſunday was 


rendered the general market-time of farms, All 

the ſetters, and all the takers, were put toge- 
ther at one time: which ſerved to maintain a 
juſt equality between the parties; for, the true 
value of any thing is always beſt eſtabliſhed 
when buyers and ſellers are moſt numerous, 
Lord Kaims ſays, * That our authors have 
* given us no information about the cauſe of 
the preference of this term upon the occa- 
© fon, —* Whitſunday (fays Lord Stair) is the 
competent term for taking lands, and provid- 
ing fuel, which is ordinarily peats, to be caſt 
and win about that time *. — I cannot help 
being ſatisfied with this reaſon. The tenant en- 
tering at Whitſunday, gets immediate graſs for 
his cattle, juſt when his Winter proviſion i is con- 
ſumed: the fuel, at the ſame time, is exhauſt- 
ed in his old poſſeſſion. The Summer enables 
him to lay i in a new ſtock of both. 


* 


5 Beſides, 
* Page 643. cap. 7. 5 
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| Beſides, corn-farms were formerly, and ge- 
nerally {till are, let for fo many years and crops : 
W The tenants remove only from the houſes. and 
W graſs at Whitſunday ; the corn continues to be 
W their property, At Martinmas, the new te- 
W nant's barns remain empty, and the old one 
generally gets the advantage of them for ma- 
naging and ſtoring the crop which belongs to 
him.— This civility and mutual accommodation 
had become common even in Craig's time.— 
After deſcribing the voluntary removing I have 
mentioned, he adds, Scio tamen hoc tenen- 
tibus indulgeri pleri/que locis, poſtquam ſata 
ſive ſegetes a ſolo ſeparaverint, ut eas in loca 
priora, ubi ſolitæ erant antea ſervari, conge- 
rant; ſed hoc potius ex gratia concedi puto, 
quam ex juris rigore.. 

o other term of the year is attended with 
| ſuch plain advantages; and therefore, the wiſ- 
dom of our anceſtors, in fixing upon Whitſun- 
day for the buſineſs of warning and removing, 
| mult, according to my humble eee 
ſtand unimpeached. 

Having thus, with a diffidence only to be 
felt, offered a new analyſis of this Statute, or 
rather attempted to reſtore its original mean- 
ing, I go on to examine our preſent practice, 
which, tho' not ſo wide a ſtretch as that which 


has been ſpoke to, is ſtill a deviation of great 
i pürkme 8 
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From the tract of decifions poſterior to the 
155 5, it is evident that all perſons conformed 


to the term thereby preſcribed ; ſo that'the ori- 


ginal purview of the Statute came to be forgot. 
At laſt, about 5o years afterwards, the Land- 


lord, in a leaſe, which, for ſome particular rea- 


fon, had been made to expire in September, 
warned the tenant to remove 40 days before the 
preceding Whitſunday ; and, after that rerm, 
he ſued the tackſman to remove at the expiration 
of the leaſe in September. —The Counſel for the 
tenant pleaded,' That neither the warning, 
nor the action, could be ſuſtained, being made 


K 


before the term of rhe expiring tack; before the 


© expirmg whereof, he could not be warned, far 
© leſs could action of removing have been in- 
© tented againſt him, until the tack Had been 
* ended,” — © The Lords ſuſtained the warning 
made before the 11h of the tack, to the effect, 
* that, after the iſh, he might ſeek his remov- 
* ing, and purſue the ſame.'— The ratio given 
by the Court is this: If warning ſhould not 
* be made till rhe Whitſunday following after 
the tack, the defender might bruick the lands 
* a year longer than he had right, for the old 
* tack-duty, which were unequatable.” Duns, 
8th July 1626. Foulis, 

This is the deciſion upon which the opinion 


of Sir George M*Kenzie is reſted, and by which 


our Practice has ever ſince been regulated. 


As 


( 49 ) 
As the Law then flood, it appears to have 
been an erroneous deciſion. — The tenant's 
defence was a good one, founded both upon the 
Common and Statute Law of the kingdom. In 
place of attending to what the Act of Parha- 
ment had ordained, the Court ſet the Common 
= Law entirely aſide, ,and fixed their attention 
upon what, in their opinion, the Statute ought 
to have been, 
I the Law of the land gave the tackſman 
another year's poſſeſſion, Was it equity to take 
it from him? What right in equity had wad- 
ſetters, and the other claſs of tenants I have 
mentioned, to a year's poſſeſſion at the old rates, 
after their titles were no more, eſpecially when 
theſe rates were often ſmall in proportion to the 
valne of the lands ? and yet they could not then, 
and cannot now, be deprived of this advantage. 
Reverſers, Fiars, Oc. Oc. cannot prevent this 
advantage from being taken of themſelves. Do 
what they will, the poſſeſſion of liferenters, 
wadſetters, C'c. will, in moſt caſes, outlive the 
title of their Authors for a year; whereas Land- 
lords, knowing the effect of the Statute, could, 
at any time thereafter, ſhorten their term, i. . 
let only for 19 years, where 20 were intended *, 
hangs rg 1. + 0p 
* * Though this is not the original reaſon of nineteen years being 


the common ſpace in tacks, i it was probably the reaſon of its being 
continued i in Nantes, 


** 


1 

or make their account with what was to happen 
from the beginning of their bargain. Thus, 
for the ſake of that equity which they did not 
reach, the Judges broke the uniformity of the 
terms eſtabliſhed by the Act 1555, and, ſapping 
the well- conſtructed fabric of an Act of Parlia- 
ment, gave riſe to a number of difficulties, 
which have ſince perplexed this branch of bu- 
ſineſs. 

Practitioners were not long of taking the hint 
thus given them: they altered their precepts, 
and charged the tenants to remove at Martinmas 
or Candlemas expreſsly, and executed them 40 
days before Whitſunday preceding *. The Com- 
mon Law was again opponed in vain, and the 
diligence ſuſtained, Inglit againſt tenants, 16th 
December 1628, Dare. And this deciſion fixed 
the opinion of our Lawyers, and has directed 
our Practice in this circumſtance ever fince.— 
Encouraged by theſe determinations, a party, 
ſome time after, tried a warning directly before 
Candlemas ; but this attempt was defeated, 
15th June 1631, Ramſay againſt Weir. 
Lord Kaims, in conſequence of his argument, 
is obliged to declare, That Sir George M*Ken- 
zie, Lord Stair, Oc. have made a raſh inference 
from thoſe Judgments | and that the opinion 

| | | Common | 


Sometimes the precepts 9 the t tenants to remove H 
Whitſunday, at leaſt at the real term of expiration, . 


E 
8 common in all our Law - books upon. this mat- 
ter, has no ſupport from theſe deciſions, — 
Iwo of them (ſays his Lordſhip *) are not to 
* the purpoſe, and the laſt is a lame authority, 
© The objection made to the warning in the 
firſt, was childiſh, when the very purpoſe of 
a warning is to notify to the tenant chat he 
was to remove at Whitſunday T. And the 
Court, in place of finding, did not even inſi- 
nuate that it was their opinion, that warning 
muſt be before Whitſunday, when the remov- 
ing is at Martinmas, or any other term. But 
1 have already ſhown, that the objection was not 
the concert of a Lawyer it was the Common 
Law of Scotland, which had ſubſiſted for ages, 
and ſtood declared to beſo by Balfour and Craig. 
As to the deciſions, I cannot conceive any 
thing of the kind to be more directly in point. 
Let the firſt ſuffice as an example . The tack 
__ expired in September; the Maſter warned be- 
fore the Whitſunday preceding, and brought his 
action againſt the tenant, to remove at the ex- 
piration. The Lords ſuſtained the warning, tho 
anterior to the iſh, and for this expreſs reaſon, 
That * if the warning ſhould not be made be- 
fore the Whitſunday following, the tenant 
mig bi brook a year longer than he had rig hi. 
Now, this decifion 1 is dated 8th July: And, if 
WS | the 
* Page by. 4 1626, Fouls, 1 Dina p- 211, 
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tie Lords had not been determinately of opinion, 
that warnings ought to precede the term of 
Whitſunday, without regard to all other con- 
ventional terms, they would never have ſuſtain- 
ed this abſurd warning “; they would have 
recommended to the purſuer to execute another 
warning, for which there was abundance of 
time between the 8th of July and September, when 
the tack in queſtion expired. But, according to 
the ratio of the deciſion, the warning already 
made muſt have been ſuftained ; becauſe no o- 
ther could be executed till rhe Whitſunday fol- 
lowing, which would have deprived the Land- 
lord of a year's poſſeſſion of his farm. — In this 
ſenſe Lord Kaims formerly underſtood it; for, 
thus the deciſion ſtands abridged in the: Dic- 
tionary: At whatever term the tack runs out, 
* warning muſt be made forty days before the 
preceding term of Whitſunday,” — Hence I 
venture to conclude, That the opinion of Mac- 
Kenzie, Stair, MDougal, and Erſkine, is juft, 
and not erroneous, ſince it is founded upon 
theſe deciſions he error lies in the deciſions 
themſelves. $1 
The learned Elucidator diſcerns great incon- 
veniency in this part of our Practice.— A 
e warning 


*The warning had been made to remove at the Whitſunday, 
though the tack did not expire till September: — The effect was 
propoſed to be ſuſpended till that time, 
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* warning (ſays he) ſeven on eight months be- 
fore the term, is no indication of what the 
* Landlord's mind will be when the term ap- 
proaches; and, hoping a change of mind, 
the tenant forbears to ſeek for another farm. 
Much experience has taught us, that 40 days 
is a proper fpace; and there 1s no proſpect, 
that, in ſo ſhort a time, the Land will 
change his mind“. | 
To this notion I cannot help refuſing ao 1 
and I refuſe it with a degree of confidence, ha 
cauſe it will be found diametrically oppoſite to 
the wiſdom of our Legiſlature, and I am cer- 
tain it does not quadrate with the experience 
I have had from practice and obſervation. All 
the Acts of Parliament I have ſpoken to, point 
at the warning of a gear; and the laſt one, 1555, 
recommends it ony time within the year, 40 
days before the term. If we admit the ob- 
| ſervation to be true, What is to be ſaid of the 
Act 1579, which preſerves a fimple warning 
for three years ? or of the Act 1669, which re- 
fuſes to cut off a mere ſummons of removing 
in leſs than ten years Parliament muſt have a 
been wonderfully miſtaken in its ideas of this 
matter; and time, in place of ennngs muſt 
| have magnified the error. 
Thoſe who have ſeen tenants ſuddenly warned 
from dwellings, to which long poſſeſſion had 
| _ Nveted 
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fivetecl their affection—ho have WE) their 
ſimple feelings burſt out in expreſſions of na- 
ture, will never belieye that they forget, or be- 
come indifferent to a charge of that kind— 


* En queis conſevimus agros Virg. 


When the Maſter i is reſolyed, the eder he 
gives notice to his tenants, ſo much the better. 
They have then time to look around, and are 
not driven to accept of any conditions, or of 
any farms, from the ſhortneſs of the time. 
What would be the condition of huſbandmen 
in this country, if their Maſters were to give 
them no other warning, but the old 40 days of 
Law ?—No man, as matters are now managed, 
warns his tenants, before he has agreed with 
others to ſucceed them. If he continues ſilent 
till the exact 40 days, what chance have the 
outgoing tenants to get other farms, when per- 
haps every inch of land all around them is al- 
ready agreed for ?—By this very circumſtance, 
numbers of induſtrious families have been re- 


| duced to miſery, The late faſhion of extenſive 


farms, graſs grounds, &e, &c. often leaves no- 
thing 1 in the market. A renant by leaſe, indeed, 
is not in ſo much danger. He knows the term, 
and generally provides for it; but it is a hard- 
ſhip to which all others are expoſed, and from 
which I hope Humanity will protect ws, 5 


lince the Law does not, 11 


„ 

If [ have had the misfortune to differ from 
the learned Elucidator, upon every circumſtance 
of the ſubject before us, let it not be imputed to 
a vain affectation of indulging ſingular opinions. 
No more has been attempted, than to defend the 
antient law. I have had the great advantage of 
being guided by his judgment and knowledge, 
thro' many intricate parts of my preſent labo- 


rious undertaking; and I am always happy to 
glean materials under the flambeau of his in 


Havixo, then, given my reaſons at large 
for preſuming to teach any thing different from 
ſo great a man, I return to my hiſtorical ac- 
count of this ſabjeR, which ſtopt at the Court 
of Seſſion authoriſing warnings made againſt 
tenants, whoſe tacks expired at Martinmas, or 
other terms, to remove at the expiration of theſe 
terms, in place of the Whitſunday following, 
which I have ſhown to be the genuine purport 
of the AM, TM 
At the time of the deciſions we have menti- 
oned, and during the greateſt part of the 17th 


century, a remainder of the old law ſubſiſted.— 


No proceſs for removing could be ſuſtained 
until the term arrived, and the tenant actually 
refuſed to remove. The Act 155 does not ap- 
point a Court of Removing to be held till after 
„ at . yearly. — 80 
long 


4 
long as che Sheriffs, and other inferior judges, | 


did their duty at this Court, no inconvenience 


could be felt, but what was unavoidable in rhe 
buſineſs. This, however, appears in many 
places to have been neglected ; which forced 
proprietors to bring their actions before the 
Court of Seſſion, and then a very great evil no 
doubt diſcloſed itſelf —The ſummons was to be 
raiſed, and every thing to be done, after the term: 
— the incoming tenant was diſappointed — a 

greater evil, in Lord Kaims's opinion, than any 


that was remedied by the Act 1555. 


Had the miſchief been either great or gene- 
ral, it would have been ſooner remedied ; but 
we hear little of it till Nov. 1671 *, when a pro- 


ceſs happened to be raiſed dale the term, a- 


gainſt the poſſeſſor (not of a farm, but) of a 


ſoap-work. The defender ſtated the objeQion 


upon the Act 1555. The anſwer was, That 
© the Act related not to predia urbana; which 
the Lords ſuſtained. —This is the decifion upon 
which Lord Stair grounds his opinion, that ac- 
tions of removing may be raiſed before the term, 
It is repeated by Mr Erſkine; and, though 
plainly not to the purpoſe, as reported by Lord 


Stair himſelf, it is the foundation of our pre- 


ſent practice of raiſing actions of removing a- 


n tenants, lang before the expiration of their 


| leaſes, : 
an Riddell. | 


4 


leaſes, and obtaining decreets ready for execu- 
tion at the term, which, as a method of much 


expediency, is now finally eſtabliſhed. - No 

other inſtance ' occurred till about ten years 
afterwards, when a Decreet of Removing in a 
rural tenement, pronounced before the term, 
was ſuſtained. - June 16th, Lady Chatto contra 
tenants, — Fountainhall ſays, that ſome of the 
Judges heſitated upon this deciſion. Tenants 
(they obſerved) were favourable in Law (as 


ao 1 


and were not to be ſo ſtrictly uſed; and that 
the anticipation was Sun to the analogy 


of the Law. = 


„ 


Lord Kaims informs: us, thas: the + Commis 


| fioners appointed by Oliver Cromwel, were the 
firſt who thought of a remedy to this evil.— 
* They allowed Summons of Removing, before 


* 


after the warning, to be executed on 21 days, 
providing the day of compearance be fix A 
after the term. 

This was an alteration 1 0 with great Fu 
. ference to the Common and Statute ** of the 
country; for, no man could be brought, by the 
Statute 1555, ſooner into Court, than ./ix days 
aſter the term. Struck by this circumſtance, 
Lond. Kaims obſerves, © That it was but half a 
 "5emedy; or rather no remedy at all, —If I am 


* 


II not 


appears by many of our Acts of Parliament) 


the Supreme Judges, to be raiſed at any time 
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not much miſtaken, it was an evil of a different” 


nature, which the Commiſſioners meant to re- 
medy. Oliver's people were not apt to give 
orders without meaning, or to act without ect. 
Sheriffs had become negligent, and parties choſe 
to bring their Actions of Removing before the 
Supreme Court: but Precepts of Warning, and 


Executions, were to be tranſmitted to Edinburgh; 


and the Summons was to be raiſed and execu- 


ted in the country, and returned, all aſter the 


term a circumſtance which muſt have conſum- 
ed time, in proportion to the diſtance of the 
place, and difficulty of communication. No 
more was intended by this order, than to put 
ir in the power of parties to have every thing 
as ready before the Superior Court at Edin- 
burgh, ꝝpon the day of comprarance, as they could 
have had before the Sheriff in the country. In 
this view, the order is ſenſible and uſeful : 


in any other, it is no? %. When the Court of 


Seſſion was reſtored, the inconvenience return- 
ed with double force. The Court did not ſit 
till June. Hear what Lord Stair propoſes : — 
© Albeit Removings be in the roll of cauſes that 
are ſummarily difcuſſed, yet, the term falling 
in the vacance, this great inconvenience fol- 
lows, that the warning cannot be made ef- 
fectual at the term; and therefore, warning 
may be made in the. beginning of Jawutry, 
* that 


* 


. 


1 
* that the removing may be diſcuſſed before 


the end of February *. 
Religion, as you have heard, occaſioned che 


firſt ſtatutory notice of the matter of removing 


in the reign of James II.; ſo now, in the 1644, 


the reign of the Preſbyterians, the ſame princi- 
ple gave riſe to another regulation,— The keep- 
ing of the Sabbath, as it is termed in a ſtrict 
Judaical acceptation, was the characteriſtic of 
the Preſbyterians of that time, The Act 1555 
appointed warnings to be read in the church 
during the time of Divine Service, which it 
ſeems was often literally performed. This gave 
offence to the Saints of the 1644; and therefore, 
an Act of their Parliament paſſed Þ, diſcharging 
warnings, and other executions of the law, to be 
read, till the Miniſter had concluded the ſer- 
mon, and ſaid the bleſſing; and, ever ſince, they 
have been read at the church- door, as no body 
would ſtay in the church to hear them. Mr 
Erſkine, therefore, erroneouſly tells us, that this 
alteration of the Forms came in by Tnerial. 
_ Cuſtom, 

The term of Whitſunday bas one e of the 
moveable feaſts of the Church, varie every 
year in the circle of the Ecclefiaſtical Calendar. 

his circumſtance, in the civil matter of re- 
1 moving, was attended with many inconveni- 
ences: it occaſioned miſtakes in the calculation 
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of the forty abs, and, conſequently, a number 
of unneceſſary diſputes —By encroaching too 
far upon the Summer, it gave improper advan- 
tages to the removing, or, as we ſay, the 
outgoing tenants, — Theſe inconveniences were 
removed by Act 39. of the 2d Sell. It Lark . 
of William and Mary. 
Our Sovereign Lord and Lady, and the 
Eſtates of Parliament, conſidering the in- 
conveniency ariſing from the uncertainty of 
the term of Whitſunday, whereby the en- 

* durance of the two ordinary terms of Whit- 
* ſunday and Martinmas is fo unequal, and 
* Whitſunday oft - times reaching far in Sum- 
* mer, by the removing from lands at that 
* time, theſe who remove do eat up and de- 
* ſtroy the meadows and hained ground: For 
* remeid whereof, their Majeſties, with conſent 
* of the ſaid Eſtates of Parliament, do ſtatute 
© and ordain, That the Summer and Winter 

Terms ſhall, in all time coming, be the Fif- 

* teenth day of May, and Martinmas; and 

that the legal term of removing, both in burgh 
and land-ward, ſhall be the ſaid Fifteenth day 

of May, upon warning Forty 8 N 

the ſame.“ 


This concludes « our Statute Laws regarding 
the Removal of Te mnant fe 
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WE now come to conſider the Practical Or- 


der, and the Mritigt neceffary in the bang. 


Tur 2 ſtep is, to prepare a precept of warn- 
ing. — It is called a precept; becauſe, being di- 
rected to an inferior officer, that officer does 
not repreſent the perſon of the proprietor, but 
acts by his command. Precepts are iſſued only 
by thoſe who have the right in their perſons, - 

The right to remove the tenant is in the he- 
retor, by his infeftments; and no title is pre- 
ſumed in the tenant, to remain. The precept is 
an act of exerciſe of that juriſdiction inherent 


in the heretor; and therefore, the ſtyle imi- 


tates the letters of the King and his Judges. 
For the proprietors of lands were Princes in 
their own territories; and each member imi- 
tated the manner and ſtyle of his Superior, 
from the loweſt rank of the feudal We to 
the Sovereign himſelf. 

As St Martin has not t thought chis writ of 
conſequence enough to be admitted into his 
ſyſtem of Forms, I ſhall take it from Spottiſ- 
8 p. 65. —the ſtyle ewe ET TL the 
fame *. * 

8 heritable proprietor of he lands and 
oY others after deſcribed, To 
dy executor hereof. , 


The 
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Precept, and commands his Bailie to execute 2280 
buſineſs. 


6) 
The precepts of warning were always direct- 
ed, and are yet directed, to the loweſt officer of 
the barony or other juriſdiction: and it might 


have been directed to any perſons; Quidlibet 
enim (ſays Craig) ad id munus ſufscit. 


It is my will, and I require you. 


Here is the great ſtyle— The King can only 
day, * Our will is, and We command you.“ — 


It is theſe words that give the title to the writ, 
A Procurator, you may remember, is a re pre- 


ſentative of his conſtituent ;—he is made and 


 conflituted —he acts in his name; it ſuppoſes _ 
ability for that purpoſe: and, though the Act 


of reſignation of lands be miniſterial, yet it 
would have been an inſult, had the vaſſal ap- 


pointed a mean petſon to perform an act af re- 


verence to his Superior. In giving ſaſine, the 


my. riſes in importance, 'and appears as 


a Superior himſelf. He gives, therefore, 4 


© Ye paſs, forty days proceding the term of 
_ *- Whitſunday.” | 


One of the firſt queſtions es" upon the 


Statute 1555, regarded the forty days, i. e. whe- 


ther they were free or not; and it was found 
that the warning is not gal, unleſs there be 
Forty fr fre ee days betwixt the term of warnin 8 and 
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the term of Whitſunday, excluding not only 
the day of warning, but alſo the term of Whit= 
| ſunday itſelf, 19th May 1565, Lord Borthwick*, 
In February 1715, the Lords diſpenſed with 
this rule, and decerned in a Removing, altho* 
the 40 days were not free—a deciſion which it 
is preſumed will not be repeated f. 

In caſes where more than one term of entry is 
mentioned in the leaſe, ſuch as Candlemas 


for the graſs, and Whitſunday for the houſes, the 
precept mult be executed 40 days before the 
Whitſunday preceding the firſt term ſo ſpecified, 


Feb. 14. 1765. M* Naughton contra Wilſon. _ 


Tenants happening to be out of the king- ; 


"oma; an objection was made, that 40 days warn- 


ing were not in that caſe ſufficient—an erro- 


neous idea, ariſing from the analogy of a ſum- 
mons, A warning is now nothing more than 


a notice or intimation requilite to found a ſum- 


mons. A private perſon has no power to give 
Notice at the market - croſs, pier and ſhore; and 
the Act 1555 gives him no ſuch authority: 

But the ſummons of removing conſequent upon 
the warning, muſt be upon the long duce. 
The warning was, notwithſtanding, ſuſtained 


with ſome difficulty, needleſs doubts having been 


etrercained ok omen of the Judges about it f. 
| It 


* | Balfour, p. 457. 7 — of Buccbugh againſt Davidfun * 
3 Lord Stair, 10 Feb. 1666. M. grace 1 Creditors. 
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It may be upon 60 days, in place of 40, for that 


can do no hurt.—Warnings have been objected 


to, and ſuſtained without proclamation at the 


market-croſs, pier and ſhore. 18th January 
1612. Archbiſhop 5 St Andrew's 1 N ws 


Roxburgh; 
To make fare work, Beete ; upon woch | 
occafions, practitioners applied the ordinary 


| remedy, of Letters in ſupplement” of the warn- 


--þ — Theſe letters you will find in St Mar- 
After reciting that the heritor had ſub- 


ſeribed a warning, they proceed thus: And 
in reſpect A. B. and C. D. two of the tenants, 


are preſently furth of the kingdom, and ſo 


cept: Therefore command, that ye paſs, 60 
days before the term of Whitſunday next, to 


6 
© cannot be warned in virtue of the ſaid pre- 
6 
& 


* market-croſs, pier and ſhore, and, in ſupple- 


* ment of the ſaid. ene lawfully warn and 
charge you, Goo. es Rang 
According to choſe forms, it is inpoſlible to 


remove a tenant for that year, unleſs both 
warning and removing are executed, and the 


action proceeded 1 in, ſeveral months before 55 


term of removing. 


95 em to the Act of tete 8 


concerning warning of tenants to remove 
: from ee, AY 5 . 


* : ! | * 


RS. 4 6 ) 
- This clauſe. echoes: neceſſary. after the Act 


1555, the heritor having no wile to warn in 


| any other manner. 
© Pretended tenants and poſſeſſors. | 
The word pretended, is alwiſe uſed by For- 
maliſts, in writs calculated to quarrel or ſet 
| aſide the rights of others, In ſome of them, it 
is proper, becauſe their titles are impugned as 
void from the beginning.—lIn the precept of 
warning, it is improper; becauſe there could be 
no uſe for the writ, unleſs the parties 'warned 
were truly in voſſelsem or tenants at the 
time. It ſhould be, Preſent tenants and one 
Bo ſeſſors.“ 71 i 
To flit and remove thinks; their wives, 
— baits, ſervants, families, . e ect 
goods and gear“ We 
In this enumeration, the ent Ger are omit- 
*r unleſs we ſuppoſe them compretiended un- 
der © goods and gear, 1 
The words bairns and gear, thou oh now al- 
: moſh forgotten among the Engliſh, are original 
Saxon words, and uſed by the beſt Old Writers, 
as peculiar to rural affairs. Thus Mine” 


© ſhall appear ſome harmleſs villager, | 
20 Whom thrift Keeps up about his country gear. ; 


ke \ 


80 BTENANTS=—The Tenant is: Würhed to re- 
move the fubtenants, becauſe their right de- 
1 1 pends 
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pends upon his ; and, as Craig ſays, they onght 
to know that it is their duty to remove along 
with him, tho' they ſhould not be mentioned 
in the warning. —But the reverſe will not hold. 
The warning of the ſubtenant will not remove 
the principal, even tho' the former ſhould be in 
the natural poſſeſſion.— The reaſon is given by 
the ſame Author: It would be unjuſt that thoſe 
* who had no right or poſſeſſion from the pur- 
ſuer, ſhould be obliged to remove at his in- 
ſtance, if the perſons from whom they de- 
* rived right, and whole proper tenants they 
are, had not been warned, and an opportu- 
* nity given them of defending their own poſ- 
© ſeſſion, —For this reaſon (continues he) moſt 
people are careful, not only to warn the na- 
* tural poſſeſſors, but alſo all others from whom 
any of them derived right to the poſſeſſion. — 
The Lords vary in their deciſions. upon the 
_ © neceſlity of this; but, in my opinion, it is 
* clear, that no ſubtenants can be removed, 
without warning the principals, from whom 
poſſeſſion has been derived.” ; 
| Cotrars are ſtill more dependent upon the 
Principal Tenants, and confidered as a part of 
their families, I formerly explained to you the 
word Cottar *, and gave you an account of that 


| claſs of people. | : * 
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8 From the ſaid lands, with the pertinents; 
and to deſiſt and ceaſe therefrom. To leave 
and depart from the ſame, would be better words; 
yet the former, being the words of the Act 
1555, muſt be retained, — By pertinents, our 


$ Judges ſeem to have. underſtood byres, barns, 


ſtables, and out-houſes. When tenants remove 
at Martinmas or Candlemas, their out- houſes, 
as already mentioned, are often allowed to re- 
main in their poſſeſſion, for the preſervation of 
their corn and cattle, till the entry of the new 
poſſeſſor. 
Leave the 8 Bent nd coef '—Theſe ks 
carried an important ſignification. Parties diſ- 
puting the property, often bribed the outgoin = 
tenants to admit them quietly into poſſeſſion. 
This (ſays Craig) is not to be born; the te- 
* nant. cannot be ſuffered, thus, by fraud or 
. + colluſion, toinvert the poſſeſſion of his Maſter, 
An attempt of the kind was wed ſo late as the 
ah 3: but the Lords found, „That the decreet 
woas not fulfilled by the tenant's removal, 
« when, by colluſion with him, another ſteps 
into the poſſeſſion; but he muſt deliver, or 
© leave it void and redd. 21ſt July 1713, Budge 
© contra Sinclair.” 
That 1, my ſervants, Oc. may peaceably 
IF * bruik, Joyce, and diſpoſe thereupon.” —brutk 


is a Saxon word for ufing, bearing, or enjoying. 
1 * Joyce 


4,@ + 


Joyce is from the French word jouir, to enjoy. 
Both are now almoſt obſolete even with us. 
Conform to my infeftment and ſaſine.— 
This is improperly expreſſed: it ſhould be, con- 
form to my charter and ſaſine, or conform to my 
infeftments, which include both, for the ſaſine 
is only part of the mfeftment. A purchaſer muſt 
therefore be infeft, before he can remove te- 
nants; for they are not bound to take notice of 
any perfonal rights: and the ſaſine, at leaſt, 
muſt be produced as the title in the action of 
removing. Tho' it is held, that, in a queſtion 
with tenants who have no real right to oppoſe, 
a ſaſine is ſufficient, yet the charter, to avoid 
objection, ſhould always accompany it. Mr 
Erſkine ſeems to be of opinion, that a bare dif 
poſit tion ought to be held as a good title in re- 
moving tenants who have no better right to 
produce. R diſpoſition (ſays he“, p. 274.) 
would not entitle the heretor to remove the 
tenants by decree of his own Court; but, * 
Common Law, he ſeems to be entitled to 
bring it before the Sheriff, in conſequence of 
his property, eſpecially as the diſpoſition car- 
ries a right to the malls and en or, in 
other words, to ihe rent. 2 


& >. ED 


Common 


0 Lhd Ba "ION and Mr Erſkine imagined, that 1 and 
other Land- bolder poſſeſſing. territorial juriſdiction, might have 
removed 
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„Cm Evi is a word very common in our 

books, but it is often difficult to know what the 

writer means by it Anterior to the Statute 

1555, there was no ſuch rule acknowledged, or 

practice known. That Act ſuppoſes a compleat 

right in the perſon of the heretor, who takes 

the benefit of it; and it obliges him to uſe real 

execution, by leaving a copy upon the lands for 

all third parties having or pretending any real 

right. Now, how could this be done by the 

holder of a bare diſpoſition? How could he do 
any acts, que predia tangunt, as the Lawyers ex- 
preſs it, without a right in the lands them- 

ſelves? A ſecond diſpoſition, with a prior infeft- 

ment, might cut him out of his claim to the 
property forever. A perſonal diſpoſition carries 
mails and duties, not in conſequence of any 
right eſtabliſhed in the perſon of the diſponee, 
but as an exertion of the right remaining in 
3 tenants by the decree of 1 own Cat} 3 becauſe the 
Act 1555, beſides the Lords of Seſſion, and Sheriffs, Magiſtrates, 
and other Fudges Ordinar having juriſdiction. _ 

The very purpoſe of the Act, was to take the execution of this 
bone out of the hands of the Maſter, and to place it in that of 
other Judges. The warner is ordered © to come to theſe Judges, 
* ſhowing his precept of warning orderly executed and indorſed, 
and to take letters from them. A vaſſal, therefore, of a Baron, 
might, under this ſalvo, apply to him; but, if the Baron was 
the warner, it is plain, from the words and purview of the Act, 


that he could not apply to himſelf. Had the Statute allowed. 
this, it would have effected nothing. | 


the granter, who may aſſign his rents as he 
pleaſes, without diſponing his lands. —lI have 
remarked upon the ſtyle of the precept, that it 
is an Act of juriſdiction; and the holders of 
perſonal rights, it is admitted, have no title to 
the exerciſe of any thing of that nature. Hence 
it is, that an heretor muſt be infeft at the time 
he uſes his warning, otherways it is null, as 
iſſued a non habente potęſtatem.— The only excep- 
tions to this rule, are where the heretor derives 
right by terce, if a widower; and by courtęſy, if 
he be the huſband of an heireſs, - The reaſon is 
plain: Such proprietors reſt upon the ſaline of 
the heireſs or the huſband, and need no ſecond = 
inveſtiture to compleat their right. The next 
is the caſe of an apparent heir uſing the warn- 
ing upon apparency, and compleating his in- 
feftment before the removing. Apparency is, 
in law, held to be a title of poſſeſſion in many 
caſes; and, amongſt others, it is held ſufficient 
to furiport a warning, if infeftment follows; be- 
cauſe the poſterior titles have a retroſpect to 
thoſe of the anceſtors, join with them, and form 
a legal continuity: they make the heir, in the 
law phraſe, una et eadem perſona cum defuntto.— 
This point was determined in the time of Craig. 

Our manners (ſays that Author) differ much 
from thoſe of our anceſtors, They poſitively 


required, that, both at the date of che warn- 
ing 


( 7 I ) 


« ing and removing, the: warner r ſhould be the 
* verus dommus.” | 
| Where the tenants derive their ri wks from 

1 uſer of the warning; it is conſonant both 
to law and common ſenſe, that they ſhould not 
be allowed to enquire into, or to quarrel that 
right. Their own poſſeſſion depends upon it; 
and, therefore, they muſt obey the order of 
their Maſter, —* Non enim ferendus eſt colo- 
nus (ſays Craig) qui cum eo, a quo cauſam 
poſſeſſionis habet, de jure ejuſdem poſſeſſionis 
velit contendere; ſed ut ab eo Poſleſnonem 
acceperat, et ei reſtituere cogendus eſt.” 
Infeftments upon precepts of clare es are 
common titles in removings, though their ſuf- 
ficiency is much doubted by Stair, and the 
doubt repeated by Mr Erſkine. The reaſon 
aſſigned is, That unleſs the immediate anceſtor 
of the perſon infeft had been in poſſeſſion, his 

title imports ecken more than the aſſertion 
of a ſuperior. 
And that ye uſe the whole remanent t order, 

. 8 
| This general direction relative to the Statute 
1555, is preferable to the other form of making 
it ſpecial, and repeating the direction of the 

AQ, —The ſhorter the writ is, the leſs handle it 


2 9 8 wn commutting error. —The heretor or- 
J dains 


{129 ) 
FRY every thing to be done according to law, 
and pives ground for a preſumption that it was 
accordingly done, when the ed does not 
appear from the execution. 

* Certifying them that . are to be held 
* as violent poſſeſſors.— This does not appear 
to be preciſely authoriſed by the Act. The cer- 
tification of the AR is, That they ſhall be de- 

cerned to remove by order of the Judges Ordi- 
nary, —* And letters direct ſimpliciter upon 
them in the ſaid matter, i. e. That letters of 
ejection ſhould immediately be iſſued againſt 
them.— This is alſo the 5 even of 
the ſummons. 

According to Juſtice, Ge. —This conclu- 
Gon 3 is copied from the King's letters : it is the 
language of authority, which all landholders in 
this country conceived themſelves to be Pets 
„ 

The precept being then a kind of Judicial 
_ evorit, does not fall under the Stamp Act. It 
muſt, however, be ſubſcribed before witneſſes, 
with all the formalities of private deeds. 

In executing this warrant, the officer may 
either begin with the ceremony at the church, 

or he may ſerve it upon the tenant. He ought 
to read the precept, and then deliver him a 
kind of . with us termed a ſhort copy. 


1 


\ BJ. 
„ Officer in that part ſpe- 
4 chelly: conſtitute, he the Precept of Warning 
after mentioned, directed to me by A. here e- 
* retable proprietor of the lands of 4 
conform to the ſaid Principal Precept ſign- 
ed by him of date the 27th March 1764 
years, do hereby, and by virtue hereof, warn 
* you to flit and remove yourſelf, wife, bairns, 
* family, ſervants; ſubtenants, cottars, goods 
Aancd gear, furth and from (Here the lands are 
* znſerted as in the precept ) and to leave the ſame 
void and redd at the term of Whitſunday next 
to come; to the effect that the ſaid A. as he- 
retor thereof, his tenants, ſervants, and others 
in his name, may enter peaceably thereto at 
t the ſaid term; with certification in manner 
mentioned in the ſaid principal precept of 
warning. This I give you upon the 28th 
* day of ure 178. years, before theſe 1 wit- 
neſſes. 
After i left another upon the ile; 
and gone through the ſolemniries preſcribed at 
the church, he returns an execution, which 1 we 
will next confider— 
Choo the day of | 1764, 
1 — — Offer in that part 
ſpeclally osſUrate, by virtue of the within=- 
* written Precept of Warning, paſſed to the 
' * dwelling-houſe of the within-deſigned F. pre- 
1 8 * * an 


* ſent tenant and poſſeſſor of the lands of 


c 


5 


* g „ 


n 


and alſo to the ground of the ſaid lands, and 
lawfully warned, conform to the Act of Par- 


liament made anent warning of tenants to 
remove from lands in all points, the ſaid F. 
to flit and remove himſelf, his wife, bairns, 


family, ſervants, ſubtenants, cottars, corns, 


cattle, goods and gear, furth and from the 


{aid lands, with the pertinenrs and houſes, 


and yards and others therero belonging ; and 
to leave the ſame void and redd at the term 


of Whitſunday next to come, to the effect the 


within-deligned A. and his tenants, and others 


in their names, may enter thereto, and peace- 
ably poſleſs, bruik, occupy, and labour the 
ſame at their pleaſure :—And alſo, upon the 

day of and year fore- 


ſaid, being Sunday, I paſſed to the pariſh= 


kirk of within which pariſh the 


ſaid lands lie; and at the moſt patent door 


thereof, at * diſmiſſing of the congregation 
from the forenoon's ſermon, after crying of 
three ſeveral oyeſſes, I read and made public 
intimation of the within precept, in audience 
of the pariſhioners conveened thereat for the 
time, and made certification as is within ex- 


preſſed. This I did conform to the ſaid 


principal precept in all points, whereof I 
delivered a 2 25 copy, N by me, to the 
| bs fad 


J 


1 
* Laid F. 3 b and I affixed 


and left the like copy upon the grounds of the 


* ſaid lands, upon the day of 

that none pretend 1 ignorance of the ſame; all 
' * which copies did bear and contain the — 
tive dates hereof, and the witneſſes names 
and deſignations preſent at the haill premiſ- 


ſes, viz. at the dwelling-houſe, and upon the 


ground of the ſaid lands M. and T. and at the 
* church-door I. and G.; and, for the more ve- 
rification of this my execution, the ſame is 
ſubſcribed by me and the ſaid witneſles.” 

I delivered a juſt copy. The ſhort copy is 
called a juſt one, becauſe it recites the precept, 


A 


and is regulated by it.— There is a material dif- 


ference between juſt or ſhort copies, and full 
ones. In treating of the execution of ſummonſes, 


you will be completely informed upon this ar- 
ticle. Suffice it to mention at preſent, that, very 


long after the Act 1555, the ſervice of all writs 
was made by delivering ſchedules containing 
the principal circumſtances of the matter. 
This method has been retained in ſome caſes, 
and altered in others, by Acts of Sederunt.— 
Precepts of Warning are among 'the former. 
l affixed and left the like copy upon the lands. 
he method of affixing this copy is, by put- 


ting it into the cleft of a ſtick, and this ſtick 


Vprighe into the ground. 
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The ſame piece of form, as we ſhall after- 
wards more particularly learn, is uſed in real 
execution; and the purpoſe is to give notice to 
all ſubtenants, or other perſons intereſted in the 
property. It is therefore required to be done 

ſeparately from the notification to- the tenant 
Himſelf; and without it, the warning is null, — 
So the Court have more than once found. 
If the; tenant does not remove, the next 
thing to be done is to expedite, or (as we ſay) 
raiſe a ſummons of removing, either before the 
Lords, or the Judge Ordinary *. The proprie- 

tor firſt ſtates his titles to the lands; then the 
precept of warning, and executions. The lybel 
next charges, that the term of Whitſunday is 
paſt, and that the tenant notwithſtanding re- 
fuſes to remove. The tenants are warned upon 
ſix days to hear themſelves decerned to flit, exc. 
St Martin adds, That this ſummons requires 
no ſecond diet, becauſe all is iuſtructed by writ. 

He had a better reaſon to give, v:z. That it pro- 
ceeds upon the Act of Parliament 1555, which 
appoints only one citation upon ſix days. 

At the time this eminent Conveyancer collected 
his Forms, the mode of ſuing the action of re- 
moving before the term, was little known or 
noticed, otherwiſe we ſhould have here found 
a note upon that ſubject. e you have 
heard, 


„ Martin, . 201,7 


1 


mad chat the point reſts upon no more than two 
deciſions, at ten years diſtance from each other. 

Suppoſing the decree of removing to be ob- 

tained, the term arrived, and the tenant conti- 
nuing, or, as the Engliſh. ſay, holding over, 
he is no doubt to be ejected by the hand of the 
law.—Let us then conſider the dae n 
of carrying this into execution. 

The Sheriff, immediately alder Aero ied 
his Precept of Ejection, which was executed in 
24 hours, if the tenant did not move. That 

time (de praxi) was given as a reaſonable ſpace 
for the removal, and no more. Tou will here 
call to remembrance, that no execution upon any 
decree, even for payment of debt, ever required 
a previous charge, when the perſon of the 
diebitor was not to be affected; and that poind- 
| ings followed both by law and practice in that 
manner, before the Act 1669, e ow 
Bun charges to be given. 

The ejectment of poſſeſſors decreed to re- 
move, needed no previous charge. It imme- 
diately followed the decree; nor was a charge 
| conſonant to the nature of the thing, which 
required the utmoſt diſpatch. — After the 1669, 
however, Charges upon Decrees of Remo- 
ving, were, it ſeems, introduced from a fal/c 
analogy, The point came to be tried in a few 

years after, when che Lords, with great pro- | 


priety, 


aſs < r 1 
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priety, FE) that the Act 1669 extended * 
to Poindings, and ſuſtained the ejectment with- 
out a previous charge *, Notwithſtanding this 
pointed and ſenſible deciſion, charges upon de- 
crees of removing, even of Inferior Judges, 
crept in from the ignorance and timidity of 
practitioners, and added greatly to the embar- 
raſſment of the buſineſs, Craig and Stair take 
no notice of this circumſtance, becauſe the firſt 
never ſuppoſed any ſuch thing, and the error 
was not conſpicuous at the time of Lord Stair's 
publication, though he reports the judgment I 
have mentioned. The Act 1669 excepts all 
decreets recovered at the inſtance of heritors 

* againſt their tenants, in their own Courts; 

and therefore (ſays Sir George M Kenzie) it 
© has been doubted whether, tenants may be 
removed and ejected without a previous 
* charge}. And though (continues he) upon 

decreets before the Lords, previous charges 
are neceſlary ; yet, upon decreets of remov- 
ing before Inferior Courts, it is the cuſtom 
to eject immediately: and though this may 
ſeem hard, yet it is neceſſary, becauſe the 
intrant tenant muſt remove immediately, and 
ſo muſt have a place to which he may re- 
move; et ſibi tet the tenant, who, being 


yr warned, 


* zoth June 167 5. Lady Stainkill ind * = 


. | Becauſe the removings were always obtained before other 
Judges; and not in the Baron Courts. 


c 


„ 


© warned, did not provide himſelf timeouſſy *. 
Here indeed it may be ſaid, Aliquando bonus 
dormitat Homerus, If ſach a neceſlity exiſted 
for the immediate removing of tenants decreed 
to quit their poſſeſſions by Inferior Judges, did 
not the ſame neceſſity operate againſt thoſe de- 
creed by the Lords ?—or, had Inferior Judges 
a compleat remedy in their power, which the 
Supreme Court had not? — In the only caſe 
where the queſtion had occurred, the Lords 


found that the Act 1669 related to poindings 


only. No charge was neceſſary before that time, 
in any caſe; and, therefore, no charge could be 


neceſſary upon their own decreets, ſince the 


date of the Act.— After all, Lord Bankton thus 
n expreſſes his opinion: Though, 
in ſtrict law, Letters of Ejection may be exe- 
cuted without a previous warning, yet the 
ſafeſt courſe is to uſe it, as is ordinarily Prac- 
* tifed, on /ix days charge. 


The true reaſon of this difference between 


the practice of the Superior and Inferior Courts, 
is to be found in the nature of the diligence 
iſſued by the Court of Seſſion, which always 
conſiſted of Letter- of Horning, This circum- 


ſtance not only gave riſe to the previous charge, 


burt it inverted the very nature of decrees of re- 
5 moving, when pronounced by the Lords of Seſ- 


fon; 
„ ObſL. on the Act 1669. 


1 
ſion; and, in place of an expeditious diligenee, 
it rendered them, in point of procedure, one 
of the heavieſt and moſt e executions | 
known in the law,— | 
/, The tenants are to be charged, in virtue 
of letters of horning, to remove in fix days: 
ad, They are to be denounced rebels, and the 
horning regiſtered : and, 3tio, Both decree and 
Horning muſt be produced, with a bill praying 
for letters of ejection, directed to the Sheriff; 
and, upon theſe letters, the Sheriffs were char- 
ged to remove the tenants in fix days more. 
St Martin“ gives us the ſtyle of a horning upon 
a decree obtained before the Sheriff. This horn- 
_ ing charges the tenants to remove in /i days; 
and, to explain that circumſtance, he adds a 
Owe in theſe words: Since it is ſaid formerly, 

that, in all hornings before Inferior Judges, 
decreets are to be on 15 days, why not this ? 
Abe anſwer is clear, The removings are pri- 
* vileged, being peremptory.—Some (continues 
St Martin) raiſe captions after the tenants are 
charged, denounced, and regiſtrated at the 
horn; and others do not give themſelves the 
trouble, but raiſe letters of E jection directed 
* to the Sheriff, 
The Writers to the Signet have, in this bu- 
ſineſs, ated upon the falſe analogy already 
mentioned: and St Martin's anſwer, here given, 
18 
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is by no means a clear or a good one, The error 
is not difficult to diſcover; it is only directing 
the view to a leading feature in the Practice of 
the Lawof Scotland. Our anceſtors knew of no 
compulſitor againſt the perſons of the ſubjects, 
but by involving them in rebellion: Hence, Let- 
ters of Horning and Denunciation will be found to 
be the conſtant executorials of all decrees, whe- 
ther they be iſſued for payment of ſums, or ad 
acta preſtanda. Now, tenants were not the only 
people to be removed by the hand of the Law. 
Powerful heretors poſſeſſed of lands which 
had been controverted, — wadſetters of lands 
fairly redeemed, and many others of the higher 
claſles, were to be forced to give up their poſ- 
ſeſſions. In theſe caſes, the hereditary Sheriffs 
were often unwilling to act, ſometimes unable; 
far leſs could any thing be done by Sheriffs, in 
that part, The Supreme Power then became 
neceſſary ; and, on purpoſe to have that aid, 
Letters of Horning were applied for, in order 
that the obſtinate poſſeſſor might be denoun- 
ced Rebel. Letters of Ejection were next iſſued 
againſt them in that character; and if they, 
after all, ventured to deforce the Officers of the 
Law, they became guilty, at once, of both civil 
and actual rebellion. The matter was laid be- 
fore the Privy Council, who iſſued the barba- 
rous commiſſion of a weak Government the 
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Leiters of Fire and Sword The Horning being 
once eſtabliſhed as the executorial of the Court 
in Removings, continued to be applied for 
againſt ſimple tenants.—In St Martin's time, 
the practice had been common: Some people 
* (fays he) did not give themſelves the trouble 
of ejecting the tenants, but followed the ordi- 
* nary courſe of captions, c. — This, to us, 
appears ſtrange; bur the ſurpriſe ceaſes, when 
we recolle the effect of Civil Rebellion. In 
moſt caſes, it muſt have proved an effectual 
compulſitor; but it evidently led the Writers 
to the Signet into error. It was neceſſary that 
a denunciation of rebellion ſhould be preceded 
by a charge; and this neceſſity riveted the ſu- 
per fluous practice of giving a charge upon de- 
creets of removing. As the charge was a work 
of ſupererogation, the ſix days might be ſuffi- 
cient; but this could be no reaſon for giving 
hornings upon ſix days. And the reaſon men- 

tioned by Sr Martin, that removings were pri- 
vileged, is a bad one. The ſummons only was 
privileged ; but a man ought not to have been 
denounced Rebel upon fewer than the ſtated 
induciæ of fifteen . — There was no law for 
making him a rebel, for refuſing to remove nine 
days ſooner than in any other caſe. It was no 
leſs an abſurdity to make a horning and denun- 
| ciation 

P Fiſtcea days were the common induciz, 


3 
# 


ov 
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ciation the neceſſary warrant of Letters of Ejec- 
tion in common caſes, where no capital reſiſt- 
ance was expected. If a Sheriff iſſued Letters 
of Ejection upon his own decreet ſimpliciter, 
was it not evident that the Court of Seſſion 
could do the ſame, either in aid of that Sheriff's 
decree, or their own? and yet theſe unneceſ- 
ary forms have been ſervilely kept up from St 
Martin's time, and are to be found in all our 
Chamber Style- books at this moment. | 
Writers have ſeldom any objection to accu- 
mulate Letters upon Letters, and Charge upon 
Charge ; but, in place of correcting, Lawyers 
have ſanctified this clumſy procedure. In our 
lateſt ſyſtem, we are told, That if a tenant 
* ſhall refuſe to give obedience to a Decree of 
Removing, notw¾ithſtanding a Charge given upon 
Letters of Horning, the obtainer of the decree 
may procure Letters of Ejection from the Sig- 
net, directed to the Sheriff, who is required 
to diſpoſſeſs him. But if the decree be pronoun- 
ce by the Sheriff, he himſelf may grant a Pre- 
cept of Ejection, directed to his own officer, 
for the ſame purpoſe “. N 

The Sheriff, according to this authority, can 
do what the Lords of Seſſion cannot; and yet 
the Act 155 5 is moſt expreſs upon the point,— 
The heretor is directed to apply, either to the 


Lords, 0 or to the Sheriff, for the ſummons.— 
L 2 En Theſe 
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Theſe 1 are authoriſed to decern the boſs 
ſeſſors to ceaſe, remove, and deſiſt from the lands 
* with certification to them, if they faillie, that 
Letters ſhall be directed fimpliciter upon them 
in the ſaid matter, i. e. Letters of Ejection.— 
The Sheriffs have retained this power : The 
Lords, it ſeems, have (de praxi 5 loſt 1 it in the 
manner J have deſcribed. | 
The Letters of Ejection we have in Dallas * "oY 
and they accordingly recite the Decreet, the 
Horning, the Denunczations: and Regiſtration. 
— They ſubſume, That, notwithſtanding | 
thereof, the perſons moſt contemptuouſly 
continue in the poſleſhon.'—The execution 
of the Ejection is properly committed to the 
Sheriff, or his deputes : It was an original part 
of his duty, by our ancient law; and it con- 
tinues to be ſo in England ſtill. —He is directed 
to remove the former poſſeſſors, and to intro- 
duce the complainer, and thoſe in his right, 
with all the ſolemnities uſual in the like caſes. 
St Martin then informs us, That the Sheriff, 
or his deputes, give obedience, or he appoints 
* a meſſenger his depute in that part :'—And, 
That Letters of Ejection were afterwards di- 
© rected to meſſengers, as ſherifts in that part; 
ſo that Sheriffs, or their officers, were ſeldom 
troubled in this buſineſs, excepting when the 
Ejection proceeded upon their own warrant.” 


The 
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The ſolemnities upon this 6ccaſfion are theſe z 
The meſſenger, with a perſon as procurator for 
the Maſter, properly attended, repairs to the 
tenant's houſes, thruſts the people he finds out 
of the door, and the cattle out of the byres, ſta- 
bles, Cc. drives them to the high road, extin- 
guiſhes the fires, locks the doors, and delivers 
the keys to the proprietor, or his attorney. 


It is not the practice, in this caſe, to return 
any execution; for no perſon is preſumed to have 
a remaining intereſt in removing, as in the mat- 
ter of poinding, where the debtor is entitled to 
a ſchedule of his effects for his diſcharge, and 
to quarrel the valuations. The remedy of the 
tenant, if wronged in removal, is an action of 
ejection and damages; and therefore it is uſual 
to have a notary attending, to take inſtruments 
in his hands upon the order of the proceedings, 
and to make a liſt of the particulars ejected *. 
When extended, it is termed An Inffrument of 
* Ejection,” and ſigned oY the notary and meſ- 
ſenger. "7 ; 

The former polfeſſors being removed, the 
next ſolemnities regarded the introduction of 
the bearer of the Letters of Ejection. The Meſ- 
ſenger or Sheriff delivered him the ſtilts of a 
2 5 gh; after which, he himſelf, or ſervants, 

_ plowed - 


* This liſt prevents all 3 of more goods being 
on the ſpot, or in the houſes, than really were found there. 


1 


plowed a ridge or two; and an inſtrument upon 
the res gefta was taken, called an Infirument of 
Poſſeſſion. —Theſe inſtruments were ſometimes 
taken and extended ſeparately *, + 
Having thus diſcuſſed the ſkenovieg upon 
the Act 1555, I ſhall add a few Cafes occurring 
upon it, which the Forms <d not give an op- 
portunity of remarking. 
One of che earlieſt queſtions tank; upon that 
_ Statute, was, Whether the heirs or proprietors 
could avail themſelves of warnings uſed by 
their deceaſt predeceſlors ?—Objettions were ac. 
cordingly made upon that head, and repelled f. 
The greater part of the diſputes in this buli- 
neſs, have regarded the titles of the uſer of the 
warning. It is not competent to tackſmen, unleſs 
their leaſes were either for their own lives, or 
contained an expreſs power to input and out- 
put tenants, or at leaſt if they were not in the 
actual receipt of the rents from the ſubtenants. 
If a proprietor warns his tenant, and then ſells 
his lands, he may aſſign the warning to his ſuc- 
ceſſor: but that ſucceſſor muſt be infeft before 
he can uſe it; for, after the Maſter is denuded, 
he cannot inſiſt in the Removing; and unleſs the 
titles of the purchaſer be compleat, he cannot 
make uſe of the warning given by his predeceſ- 
ſor. 588 beſt way, in . caſes, is to bring 
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* action of removing at the inſtance of both; 
and then, as Craig adviſes, Mutuus utriuſ- 
* que tam cedentis n ceſſionarii conſenſus 

a concurrit.“ 5 
 Norwirhſtarding the great e in hs 
manners of the people, and the prevalence of 
ordinary learning among the lower ranks (mean 
reading and writing) ſince the beginning of 
this century; yet it proved a matter of great 
difficulty, to get a warning executed free of 
error. Formerly, when meſſengers and lower 
officers could do little more than ſign their 
names, they acted under the inſpection of others 
more knowing, and had their executions made 
out, or carefully peruſed. But when they judg- 
ed themſelves able to act without aſſiſtance, er- 
rors for ſome time multiplied exceedingly, The 
matter of removing tenants, in particular, be- 


came uncertain and expenſive -in ſo much that 


inſtances, in remote parts of the country, have 


occurred, where poſſeſſions had beer: retained 


for years ſucceſſively, and, after all, the tenants 
have yielded only upon compromiſe. 

At the period of the Act r555, it axpeanid of 
little conſequence to the Public, whether the 
Maſter changed his tenants or not, provided it 
was brought about in peace. There was no 
great difference, in knowledge or induſtry, be- 
tween the new and the old tenant. Improve- 
o ments 


11 
ments were not in faſhion, or in the expectation 
of parties. — A different ſpirit at laſt inſpired 
both the Maſter and the tenant Improvement 
of the land, with a number of proprietors, be- 
came the point in view A riſe of rent (no 
matter how) with others. Poſſeſſors, who kept 
themſelves in their farms by law, had no mer- 
cy upon the ſoil. In ſhort, it appeared to the 
25 nation, that the ſimplifying the buſineſs of re- 
moving tenants, had become requiſite to the 
commerce of farms, and een of a” 
culture. 

Independent * che method chalked out * 
the Act 1 555, there were ſeveral grounds for 
the removal of tenants at common law; ſome 
of which have been noticed in the Lecture upon 
leaſes, others fall under the preſent ſubject.— 
Theſe were termed /ummary, in contradiſtinction 
ro the /olemn removing we have been conſider- 
ing. Theſe ſummary actions the Lords of Seſ- 
ſion were undoubtedly entitled ro regulate, by 
their own authority. The Court, however, 

took the whole buſineſs under their conſideration, 
and, in December 1756, iſſued the well-known 
Ad of Sederunt anent removing of tenants, _ 
No ordinance of the Lords of Seſſion ever 
created ſo many doubts, murmurings, and re- 
flections, as this one has done, both with regard 


to the authority of enacting it, and the matter 
| enacted, 


T3 
nated —I ſhall, therefore, with freedom, and 
l hope without nes analize the regulations 
thus introduced, and candidly ſtate the com- | 
plaints againſt them, ſv far as my knowledge | | 
or [Information wall permit me, | 
_ | Dec. 14. 17 146: 
* mas the difficulties that have occur- © apy 
red in actioꝑs of removing from lands, have 
been found highly prejudicial to Agricul- 
ture, and both to Maſters and Tenants, in re- 
ſpect that, during the dependence of ſuch ac- 
tions, the lands are neglected and deteriorated 
by the defender, and the heretor's ſecurity for 
his rent brought into danger; and tenants are 
diſcouraged from entering into tacks, by the 
* uncertainty of attaining to poſſeſſion, and by 
their finding the ſubject of their tack much 
| © deteriorate, during the dependence of the pro- 
ceſs of removing againſt the preceding te- 
nant— The Lords of Council and Seſſion, re- Y 
ſolving to remedy this great evil, do make the 1 
following regulations: 1mo, That where a te- \ 
| nant is bound by his tack to remove without 
warning at the iſſue or determination of his 
* tack, it ſhall be lawful to the heretor, or 
other ſetter of the tack, upon ſuch obligation, 
to obtain Letters of Horning, and thereupon 
to charge the tenant with Horning 40 days 
-prvedling: the term of * i. the 
M year 
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(9) 
year in which his tack is to determine, or 40 
days preceding any other term of Whitſunday 
* thereafter : and, upon production of ſuch 
* tack, and horning duly executed, to the De- 
* puty Sheriff, or Stewart, or their Subſtitutes, 
* of the ſhire or ſtewartry where the lands lie, 
e * they are hereby authoriſed and required, with- | 
in fix days after the term of removal appoint- 
ed by the tack, to eject ſuch tenant, and to de- 


© liver the poſſeſſion void t to the een or * thoſe 


* having right from him,” 


This clauſe concerns conventional agreements 
only: it is therefore by all agreed to be within 


the power of the Lords, eſpecially ſince they 


had been accuſtomed to judge of theſe clauſes, 
as not under the purview of the Act 1555; 


and yet this very regulation proceeds upon the 


contrary idea. It is plain, that the Court has, 


in this place, done Lord Stair the honour of 


exalting his opinion into Law.. The Statute 
for warning (ſays he) is a public Act, intro- 


* duced for the good of poor tenants, whoſe 
* ruſticity is excuſable, if they advert not to 
anterior pactions; nam pada privatorum non 
* derogant jure communi, Yet, on the contrary, 
cuicunque libet, renunciare juri pro ſe introducto; 
betwixt which I conceive this temperament 
will hold, that ſuch pactions may be effectual 


at the preciſe time, if ſafficient 3 be 
given 


— 


1 


given to the tenant to provide for himſelf,— 
And I ſuppoſe that they will walk moſt fair- 
ly and n who ſhall intimate the ſame to 
the tenant. | 
This appears to be a very ſound c opinion ; 
for, if tenants are allowed to renounce the 
_ privilege of warning or due notice, the condi- 
tion will ſoon be impoſed upon them; and the 
very hardſhips and diforder remedied by the 
Act 1555, might be in ſome degree revived. 
The clauſe authoriſes a charge, not only at 
the term of Whitſunday, where the tack expires 
at Whitſunday, but preceding any other term of 
Whitſunday thereafter. This goes upon the idea 
of what is in law termed tacit relocation, 1, e, 
a relocation or ſecond tack in the ſame terms 
with the former, preſumed from the filence 
or acquieſcence of the proprietor in not warn- 
ing his tenant to remove. The years poſſeſſed 
under this title, are conſidered to be a continu- 
ation of the terms in the written leaſe, becauſe 


every thing continues to be thereby regulated 


: between the parties; and therefore it is reaſon- 
able and juſt, that the obligation to remove 
| ſhould alſo continue in force, as this Act directs, 


And hence we now have the exact value or im- 


port of the obligations to remove contained in 
tacks, and which, ſince the date of this Act of 
5 Sede, 3 are dom or never win. 
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If, upon expiration of the leaſe, any new ver- 
bal bargain takes place between the tenant and 
the Maſter, which alters the terms of the former 
one 1n any article, I apprehend that rhe clauſe 
we are talking of would from that moment loſe 
its force, and that a charge of horning would 

be of no effect; becauſe, by the ſuperveening 
W u 0 the tacit relocation entirely ceaſed. 


The Horning authoriſed by this Act, paſſes 


upon a bill, with which the leaſe is produced, 
either regiſtrated or not. The bill prays for 
Letters of Horning, for charging the tenant to 
remove in terms of the Act of Sederunt of their 
Lordſhips made anent Removings, The tenant 
is charged to remove at 'the enſuing Whitſun- 
day, in the words of the obligatory clauſe, from 
which the words of the horning ſhould be taken. 
When the term of Whitſunday arrives, the 
| charger produces his executed horning, with a 
petition to the Sheriff, praying for his warrant 
to eject the tenant *. It is accordingly granted, 
and executed in the manner I have formerly 
laid before you. This is the very me- 
thod preſcribed by the old Act of Parliament 
againſt violent poſſeſſors; and it differs from the 
Act 1555, in this material point, That, in plac e 
of a en, of e Nie: which oy: that 
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A peticloif is leldem given in upon iis Gelbes ; the horning N 
only is produced, which 1 is not a ovtimendable — ly 
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AQ ah Sheriff was bound to give, he muſt in this 
caſe iſſue an immediate Warrant of Ejeftion *, . 
Suppoſing the Maſter, in this caſe, not to 
apply to the Sheriff, but to the Court of Seſ- 
ſion, What compulſitor would the Court de- 
cree? Letters of Ejection, certainly. But the 
warrant muſt be a ſpecial one, upon a petition; 
for, the Writers to the Signet could give no- 
thing but a caption upon ſuch a horning.— The 
Act of Sederunt gives no power to go further: 
and Letters of Ejection can only follow upon 
the Act 155 5, with which this kind of remov- 
ing has no relation. 
The tenant cannot be Heard! upon any 0 
tions he may have, before the Judge Ordinary, 


who is here miniſterial : his only method is, to 


ſuſpend the charge of horning.—If his objec- 
tions are good, he will preſent his bill immedi- 


ately after removing ; if otherwiſe, he will 


delay to the laſt, which never fails to afford a 
| en 0k + coma him. 


C [2 RO the tenant Hah not obliged PER 


4 ſelf to remove without warning, in ſuch a 


2d Clauſe 
of the Act. 


* caſe it ſhall be lawful to the heretor, or other 
* ſetter of the tack, in his option, either to uſe 


the order preſcribed by the Act of Parliament 
made in the year 1555, intitled Act anent the 
* Warning of Tenants, and thereupon purſue 


leak od | | 9 n A 
* Appendix, No, 5. 5 


094 1 

* a warning and ejection, or to bring his ac- 
tion of removing againſt the tenant before 

© the Judge Ordinary: and ſuch action being 
called before the Judge Ordinary, at leaſt 40 
days before the term of Whitſunday, ſhall be 
* held as equal to a warning execute in terms 

of the foreſaid Act: And the Judge ſhall 
| © thereupon proceed to determine in the re- 
moving in the terms of that Act, in the lame 
manner as if a warning had been executed 
in terms of the foreſaid Act of Parliament, 
It is this clauſe of the Act, which has chiefly | 
created the doubgs with regard to the powers of 
the Court.— The Act 1555, it is ſaid, was a 
ſolemn Statute of the Legiſlature of our country, 
in daily obſervance ; and it is argued, That the 
Lords of Seſſion had not a title to alter, much 
leſs to repeal it.—On the other hand, it has been 
anſwered, That the Act was not repealed — an 
option being left to the ſubject to follow the 
method therein preſcribed, if judged proper.— 
The Act of Parliament, it is obſerved in reply, 


+. * 


a 


ordains, That, in all times thereafter, the warn- 


ing of all tenants and others ſhould be in the man- 
ner thereby appointed. Accordingly it was, for 
two centuries, followed by the ſubjects; and ex- 
plained by the Courts of Law, to the abſolute 
excluſion of all other methods of removing,— 


8 That. this clauſe of the Act of Sederunt diſpenſes 
| with 


41 ** 
with the Statute : but a diſpenſing power is 
lodged 1 in no Court of Britain not in the So- 
vereign himſelf. The very term was proſcribed 

at the Revolution, and prerogative has denied 
all relation to it ever ſince*, — Further, it is 

ſaid, That the Act of Sederunt does more than 
diſpenſe, it introduces a form alrogether dif- 
ferent, and is therefore a direct repeal of the 
Act of Parliament: that the expediency of any 
law ought not, among a free people, to ſup- 
Ply its want of authority: —that the ſole power 
of making laws, is veſted in the King, Lords, 
and Commons: and the attempts of any other 
ſet of men in the nation, particularly of Judges, 
ought to be repreſſed ; for, where the legiſla- 
tive and Judicative powers meet in one body 

| of men, Liberty is at an end f. 

It is alſo remarked, that the power of mak 
ing rules for the conduct of buſineſs, and 
adding expedition to juſtice, is, inherent in 
all Supreme Courts. —At the inſtitution of 
our College of Juſtice by James V. this power 
was ſpecially beſtowed upon the Judges. By 
the Act 1540, F 93. they are empowered 


1 make ſuch Statutes, Acts, and Ordinan- 
ces, 
“ Monteſquieu. | 

+ By the 1ſt of William and Mary, 8 Stat. 2. c. 2. it is declar- 

ed, That the pretended power of ſuſpending or diſpenſing with 
laws, or the execution of laws, by regal authority, without con- 
ſeut of Os is illegal. 


4 
© ces, as they ſhould think expedient, for or- 
© dering of proceſs, and haſtie expedition of 
juſtice. Our Parliament, however, conceiv- 
ed not that they were thereby devolving any 
Mare of legiſlation upon the Court of Seſſion. 
Warnings of tenants, at that time, called loud- 
ly for reformation ; but the reformation was 
not brought about by the Lords,' It was to 
Parliament the country owed the Statute 1555. 
and not to an Act of Sederunt.—If, then, an Act 
of Sederunt was deemed incompetent to a 
* charge even the then barbarous mode of re 
moving tenants, how comes it that the Act of 
Parliament 1555, made on that account, has 
been aboliſhed, after the approbation of ages, 
by the power of an Act of Sederunt? __ 
 Lafth—Suppoſing the Act anent removing 
of tenants had been a Britiſh Statute, it is 
aſked, if the Court of Seſſion would have choſen 
to promulgate the Sederunt 1756 ff not, it is 
hard to underſtand what ſuperiority a Scotſman 
ought to acknowledge in a Britiſh Statute, over 
one of our own national Parliament, in viridiſ 
 fema obſervantia. 


1 


Having thus ſtated the obj ections to the] power 
of enactin g this clauſe of the Act of Sederunt, I 
muſt, with equal freedom, pay a compliment to 


che expecirncy and TONNE) of an alteration, which 
intro- 


1 + 


introduces Emplicity, in place of a diſtreſs 
ing ſet of forms, according to the manners of 
the modern times, altogether ſuperfluous. The 
dependence of a proceſs of removing in the 
Sheriff-Court, for 46 days preceding the term, 


1s certainly equal, if not ſuperior to the notifi- 


cations in the Act 1555; unleſs we can ſuppoſe, 
that, ſince this Act was made, as all acknow- 
ledge, in aid of our tenantry, the Legiſlature 
meant to give them the advantage of a a legal 
intrenchment in forms. 

The ſummons raiſed by authority of cls or- 


dinance, recites the title of the purſuer, the Act 
of Sederunt, and expiration of the tenant's leaſe. 
The decreet obtained muſt be executed after the 
old manner, i. e. either by precept from the She- 


riff, or by horning, denunciation, and letters of 
ejectment.— I ſhall conclude my commentary 
upon this clauſe with a ſingle obſervation, viz. 
That the words of it, after all, do not appear to 
be ſufficient to authoriſe the removal of any te- 
nants, but ſuch as have poſſeſſed by written leaſes. 


The words are, Where the tenant had not 


obliged himſelf to remove without warning. 
his evidently preſumes, that a written tack 
had ſubſiſted between the parties, and was then 
expired. Accordingly the Act proceeds, It 
fſhall be lawful to the hereror, or other ſetter 
of the tack. From whence, with due deference, 
I] © M 1 


TT 


I Abend that tenants poſſeſſing without wks; 

or upon new bargains, after the expiration of the 
former ones, ought not to be removed upon this 
Act of Sederunt ; for, all ſtatutory laws ought, 


with us, to receive the ſame ſtrict interpretation 


as in England ; and there the right of a tenant 
by ſufferance, i. e. after expiration of a leaſe, is 
conſidered as 1 in 0 . 
from a een, 


3d Clauſe, 
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Wann a tack is al ns the ade: 


tion not intimated by an inſtrument; or where 
lands are ſubſet, in whole or in part, to ſub- 
tenants, and ſich horning execute as aforeſaid ; 
or where proceſs of removing and decreet is 


obtained; or where warning, in terms of the 
Act 1555, is uſed againſt the principal original 


tackſman, the ſame ſhall be effectual againſt 
the aſſignees or ſubtenants one or more; and 


the action of removing againſt the principal 
or original tackſman, and decreet of removing 
following thereon, ſhall be effeQual againſt 
ſuch aſſignees and ſubtenants as aforeſaid, 
and ſhall be ſufficient ground of ejecting them; 
any thing in the former practice to the con- 
trary notwithſtanding.” 

The foregoing proviſo is intended to ſupply 


the real execution of the Act 15553 with reſpect 
to ſubtenants or r others deriving right from the 


| Ke : 
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principal tackſman, all of whom were included 
in the feudal form of leaving a copy on the 
ground. — An aſſignee, without intimation, had 
no title, by common law, to be warned; and it 
was impoſſible to acknowledge him, anlef he 
made his right known. From the moment he 
did fo, he became, as it were, principal tackſman, 
and it was neceſſary that he ſhould be warned, 
The warning directed by the Act 1555, was 
always effectual en ſuch en ang ſub- 
. 1 ee eee 


5 n a tenant hath. jrcitared his tack, 
by ſuffering two years rent to be in arrear, 
5-8 "halt be lawful to the ſetter or heretor to 
8 pony the irritancy before the Judge Ordi- 
* nary, and to inſiſt in a Summary Removing 
© before him: And it ſhall be lawful to the 
© Sheriff or Stewart-depute, or their ſubſtitutes, 
to find the 1 irritancy incurred, and to decern 
in the removing; any practice t to the contrary 
© notwithſtanding,” 1 
It is likeways doubted, whether ER article 
Fa within the power of the Court. —You have 
heard, thatas, in the Roman contract of location, 
ſo in the Scottiſh leaſe, the failure in payment 
of two. conſecutive years rent voided the contract : 
But the fact muſt have been aſcertained and 
declared by the authority of a Court, the rule 
N 2 e being 
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being almoſt verbatim derived from the Roman 
Law. Now it was an early rule in our prac- 
rice, that all actions tending to void or irritate 
the rights of the fubject, are competent only 
before the Court of Seſſion. — The import- 
ance of the fuit entitled the ſubjects concerned 
to hade them judged in the Supreme Court of 
the nation. — The irritancy of leaſes or feus 
6b non ſolutum canonem, could only be declared 
by the Lords: And the earlieſt Statute in 
which theſe Jaden are mentioned, declares, 
* That they ſhall knaw upon all ſpoliations of 
© tacks and maillings. By the Act of Sede- 
runt, the Lords devolve that part of their juriſ- 
diction upon the Sheriff; at leaſt they give 
him a joint or cumullelis juriſdiction in this 
matter with themſelves.— This faculty of de- 
legation, or devolution of power, it is ſaid, 
does not appear to reſide even in the Supreme 
Court. —The juriſdiction veſted in the Sovereign 
Judges, is held to be à part of the rights the 
people, which cannot be encroached upon. 80 
attentive was the Court of Seſſion to this point, 
that, in an early cafe reported by Hope, they 
found, That a declarator of nullity of a right 
could not be purſued before an Inferior Court, 
e the party had ſubmitted to it by 
private contract, and even come under expreſs 


bo 076 en for that W 
6 Warns 
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. Wilenz a tenant ſhall run in arrear i Sh cin 

* one full year's rent, or ſhall deſert his poſſeſ- 
* fion, and leave it unlaboured at the uſual time 
of labouring ; in theſe, or either of theſe caſes, 
it ſhall be lawful to the heretor, or other ſetter 
* of the lands, to bring his action againſt the 
* tenant before the Judge Ordinary, who is 
hereby empowered and required to decern and 
* ordain the tenant to find caution for the ar- 
*. rears, and for payment of the rent for five 
*. crops following, or during the currency of 
. © the tack, if the tack is of ſhorter endurance 
than five years, within a certain time to be 
limited by the judge; and, failing thereof, to 
decern the tenant ſummarily to remove, and 
©. to eject him, in the ſame manner as if the 
* tack were determined, and the tenant had 
been legally warned 1 in n terms of the . 
ſaid Act 1555. ö 
This is another caſe, mickey den Li, 
| gives the heretor a right to ſet aſide rhe leaſe, 
and to remove the tenant. The action was con- 
ſidered as a remedium extraordinarium, reſciſſory 
in its nature, and important to the lieges. The 
Lords, therefore, in a great many caſes, refuſ- 
ed to allow the Sheriffs, and other inferior Jud- 
ges, to interfere in actions of that kind. Hence, 
this article in the Act of Sederunt became ne- 

c e to > beſtow a new juriſdiction upon the 
: | Sera 3 


. 


E 
Sheriffs; but, for the reaſons already given, the 
competency of this devolution is called in que- 
ſtion.—la confining diſputes upon civil right to 
themſelves, the Law ſuppoſes a favour done by 
the Court of Seſſion to the ſubject; but the diſ- 
poſing of juriſdiction to others, is a very diffe- 
rent matter: And tho' it is ſtill in the power 
of the parties to be heard by the Supreme Court, 
upon a complaint againſt their ſentence, yet 
that circumſtance bears hard upon the defen- 
der, who, by eſtabliſhed law, was entitled to be 
brought before the Court of Seſſion in the firſt 
inſtance. He lies under this additional and moſt 
material hardſhip, that a ſingle Judge, in the va- 
cation, may ſhut the door of the Court againſt 
him, by g e en his bill of ne or n 
ono . 
- It was a long time > before leaſes of und ur 
e to be of any conſequence or value, 
diſtinct from the convenience of the tenant, 
and the affection which he entertained to the 
ſpot of his reſidence. The land was generally 
looked upon, by our Judges, to be worth no 
more than the rent, and, in corn- farms (ſet at 

the rate of the country) could only exceed it 
from real improvements, which it is well known, 
in Scotland, were very flow in their progreſs. 
From this circumſtance, the Judges, notwith- 
Nanding the Statutes in favours of tackſmen, 

: conſidered 


4 00" 
z conſidered leaſes 1 common endurance, as rights 
of no great importance: And hence it happened, 

that when a tenant allowed arrears to become 
due, his Maſter had little to do, but to alledge 
that he was vergens ad inopiam; and to bring an 
action for obliging him to find caution for the 
arrears, and for the rent in time coming, other- 
wiſe to remove. From the courſe of deciſions on 
this point (and there are many) it is too cer- 
tain, that great oppreſſion and injuſtice were 
committed, under the ſanction of this idea, upon 
the poor tenantry of this country, whoſe leaſes 
were thereby rendered very precarious titles of 
* a 

The arrears required to found * action, 
were generally two terms, or one full year, tho the 
Court ſometimes varied, according to circum» 
ſtances, This proceſs, like the former irritancy, 
being a remedy of a nature ſtill more extraordi- 
nary, was confined to the Court of Seſſion, and is 
alſo given up to the Sheryf,—Upon a practice fo 
ſevere, drawn from the ideas of Roman Maſters, 
this clauſe of the Act of Sederunt is founded. 
— The caution formerly in the arbitriment 
of the Judge, is indeed limited to five years; ; 
which is an alteration of little conſequence, as 
_ caution is ſeldom or never to be expected on theſe 
occaſions. The Act adds another, and I think 
2 better cauſe for the demand, viz. the deſertion | 


o 


1 
e the farm; which, in common law, and common 
ſenſe, has always been looked upon to be a de- 
reliction of the leaſe. The words are, Or ſhall 
* deſert his poſſeſſion, and leave it unlaboured 
at the uſual time of labouring. A man may 
leave all or part of his lands unlaboured, with- 
out deſerting his poſſeſſion—a diſtinction which 
_ ought to have been made by the Act. And, in 
practice before the Sheriff, the Solicitors-at-Law 
ſeem to think it neceſſary to conjoin this kind 
of deſertion (i. e. leaving a part of the lands un- 
laboured), with the arrear of rent, in order to 
give relevancy to their lybel. — In Dr Boyd's 


Judicial Proceedings *, we have the form of the 


ſummons, which not büry ſtates the arrear being 
due, but alſo that the defender has deſerted his 
poſſeſſion, and ſuffered part of the farm, viz, a 
field, to he unlaboured.— By the letter of the Act 
of Sederunt, it is ſufficient to libel the ITE, or 
the deſertion. 


Thus the practice carries a dares of ſeverity 
ſomewhat inconſiſtent with the manners of the 
times, and which may often be abuſed to the 
purpoſes of oppreſſion, contrary to the princi- 
ples and intendment of the Act of Sederunt. 
If the tenant is induſtrious, his leaſe ſoon be- 
comes a valuable property, of which he ought 
not to be deprived upon light grounds. A bad 

2 898 550 
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ſeaſon, or other misfortunes incident to rural 
buſineſs, may oblige an induſtrious man to run 
two terms, or one year, in arrear; and a tract of 
hard weather in the Winter, may afford a pre- 
tence that his lands lye unlaboured, and give a 
bad maſter an opportunity of oppreſſion. 
I remember a caſe, where all I have ſaid lite- 
rally happened, —where this very clauſe in the 
Act of Sederunt was perverted to the purpoſes 
of oppreſſion, Nicol Brown held a farm un- 
der the late G L——— of C-——, Eſq: 
The Harveſt 1757 proved remarkably wet, ſo 
much ſo, that Nicol Brown, and the other te- 
nants, had been unable to get their victual led 
home, and their ſtacks covered, ſooner than Mar- 
tinmas. Mr L——— gave Brown a charge of 
horning upon the term-day, and refuſed a large 
partial payment of the rent. A violent froſt ſuc- 
ceeded this wet weather, and continued late in 
the ſeaſon.— This afforded a pretence, that the 
lands were unlaboured. . brought his 
action before the Sheriff, upon this laſt clauſe of 
the At 1756; obtained a decreet, and turned 
the principal tenant, and fifteen families of cot- 
tars, out of doors, in a ſevere ſtorm of ſnow. 
Three“ of the neighbouring ſubſtantial tenants, 
from compaſſion to the poor people, took the farm 
for that year, though the ſeaſon was far advan- 
e e ced; 
Mell. Thomas Hodge, Peter Baillie, ang Peter Hay. 


F 
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ced; reſtored the houſes to the inhabitants, 
and, though theſe inhabitants Had been removed 
for leaving the lands unlaboured, the new poſ- 
ſeſſors cleared one hundred pounds of prone, 
and beſtowed it on the ſufferers. 

To the honour of the late Lord Hopeton, 0 
ought not to be forgot, that he, inſtead of add- 
ing to the ſeverities of the ſeaſon, gave his te- 
nants in the ſame neighbourhood, not only an 
eaſe of their money payments, but was pleaſed 
to credit them for their vitual-rents. till the 
next ſeaſon, which proved a plentiful one “. 
Brown, the tenant, at laſt ventured to bring 
L——— of C——-— into Court, to anſwer 
for a ſcene of oppreſſion committed under colour 
of the Act of Sederunt 1756.—He defended him- 
ſelf upon the powers thereby given to proprie- 
tors, and upon a {tri conſtruction of that new 
law. The Court, juſtly offended at the perver- 
ſion of their Statute, to the ruin of the innocent, 
and the deſtruction of the tenantry, branded 
the defender with a jud gement expreſſive of 
their feelings, and fined him in e ani] 
expences to the extent of L. 500 Sterl. | 

This material judgement, , which reflects ho- 
nour upon the juſtice of the Court, and light 
upon this fifth clauſe of the Act 1756, is not 
to be found i in the Printed collection of deci- 

ſions! 


* This circumſtance came out in evidence in the caſe here 
mentioned. : 


t) 

Bons b⸗ The aalen from this caſe 1s, That 
an action of ſuch conſequence, ſo capable of 
being abuſed, and which requires ſo much re- 
gularity in the procedure, ought not to have 
been committed to the hurry, voufullba; and 
inaccuracy of Sheriff Courts. , 


To this the misfortune of . s te- 
nants was ſo far imputable: He could ol have 
obtained a decree ſo irregular and informal in 
the Court of Seſſion. No extractor would have 
given it out, even in abſence.— When actions 
are brought by the Maſters, your employers, 
upon this clauſe, let me adviſe you to be atten- 
tive to give the tenant a proper opportunity of 
paying the money, or of finding his caution; 
Hurry nothing forward; nor take advantage of 
the forms, tho' in gtrictneſs they ſhould admit 

it.— If the action lies upon alledged deſertion, 
or neglect of labouring, let the proof be full, 


explicit, and ſatis factory, whether the defender | 


appears or not. A ſingle field, as the Sheriff's 


libel mentions, lying untilled, is by no means 


ſufficient. — Thus you will avoid diſagreeable 
challenges of oppreſſion” and damages againſt 


your employer, more of which have been occa- 
joned by this clauſe; than, all the other parts | 


of the Act. Weir we come to the Engliſh 
procedure i in this bufineſs, 1 Hall have the ſame 


Vece to go partly over once more, and there- 
ie 8 2 fore 
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fore will reſerve what I have further to remark”. 
for that occaſion; one circumſtance excepted, 
which I think nne to this part of our N 
. 5 
The ſtipulated terms for payment of rents in 
corn- farms, are generally Martinmas and Whit- 
ſunday; but, for centuries paſt, it has been the 
practice to delay the payment till Candlemas 
and Lammas, the three months being allowed 
to threſh out and diſpoſe of the produce; and 
this indulgence has even, from analogy, found 
its way into burghs, though the reaſon does not 
apply. — Now, by the words of the Act of Se- 
derunt, a proceſs may be. brought immediately 
after the term in the tack, when the tenant: has 
not touched a peg of the crop; and this 
was the caſe of L— Nag Wen already 
ſtated. | 


We ſhall now Cana that the tenant hs i 


nd caution.— The form in which the cautioner 
binds himſelf, is by an enactment in _ * 
riff's books, in the ta verm. 


At eee che _ day of May = 
years. The which day, compeared A. B. and, 
in conſequence of a precept of removing pre- 
ſently depending before the Sheriff of Edin- 
© burgh, at the inſtance of C. D. againſt E. F. 
Res the laid A. B. 80 enacts, binds, and 
4 5 5 * obliges | 
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* obliges him, his heirs, executors and fucceſ- 
ſors, as cautioner and ſoverty ated in the 
Sheriff- court books of Edinburgh, for the ſaid 


E. F. That the ſaid E. F. as principal, or he 
the ſaid A. B. as cautioner, ſoverty, and full 
debitor with and for him, ſhall make payment 
and deliverance to the ſaid C. D. his heirs, 
* executors or aſſignees, of what rents, or ar- 
* rears of rent, kain and carriages, are due and 
* reſting to the ſaid E. F. for the room and 

lands, Oc. ( Here the lands are ſpecified as in tbe 
lybel) and that for crop and year 1780; as 

alſo, that the ſaid E. F. as principal, or he 
the ſaid A. B. as cautioner, ſoverty, and full 
debitor for him, ſhall content, pay, and de- 


liver to the ſaid C. D. or his foreſaids, the 


ſum af according to the condi- 
tions of the tack as to the rent, kain or car- 


riages, and yearly, and for each of the crops 


and years 1781, 1782, 1783, 1784 and 1785, 


and that in manner, and at the terms follow- 
ing, viz. ( Here the terms of payment of the year's 
rent for 1781, and delivery of the kam and car- 
riages ſor that crop and year, are inſerted.) and 
ſo furth yearly and termly thereafter, at the 
ſaid reſpeQive terms during the years afore- 
ſaid, with a fifth part more of liquidate pe- 
nalty for each term's faillie in payment of the 
money rent, in terms of the ſaid tac. 


” * of 
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In the libel upon theſe removings, the Act of 
Sederunt is always ſpecially recited as the au- 


thority for the action. This is right and neceſ— 


ſary, other ways a proceſs of removing brought 
upon other media, might at any period be 1 in- 
verted into a ſuit upon the Statute.— Thus, in 


a caſe 4th July 1764, a proceſs originally libel- 


led upon a common warning, was attempted to 


be changed into a removing upon this Act, in 


regard that a libelled ſummons, called in the 
Court 40 days before the term, was thereby 
declared equivalent to a warning. The defence 


Yu a plain one.—* If an action be brought 


upon the Act, it muſt be e on, which 


was accordingly / flained 
This part of the Act of diente gives ſo 
great an advantage to parties who bring their 
actions before the Sheriff, that they ought i in 


no caſe to be 58 e 1 5 Us in the 


6th Clauſe, 


©: 1. + 


firſt inſtance, [CL SF SC EIT ET een en, 


Tur Sende bee _ Ris blleckare,'F That 
no bill of advocation or ſuſpenſion of a de- 
creet, or proceſs of removing, be paſt, other- 
ways than by three Lords in time of vacance, 
and by the whole Lords preſent in time of 
Seſſion; provided always, that, in vacation- 
time, 3 when three Lords cannot eaſily be 
found, it ſhall be lawful to the Lord Ordinary 
95 a o Cop 


— 
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TY 


( n 
| © on the bills, upon ſuch bills of ſuſpenſion, to 
grant fiſts from time to time as he ſhall judge 
© proper, to the end that the complainer may 
* have acceſs to preſent his bill of ſuſpenſion to 1 
three Lords, or to the Court. And they here- = 1 
by ordain, That, upon paſſing ſuch bill of Y 
* advocation or ſuſpenſion, or at leaſt within | 7 
ten days after the date of the deliverance there- j| 15 
* on, the complainer ſhall be obliged to find = 
+ ſufficient caution, not only for the implement | 
© of what ſhall be decerned on the advocation .=_- 
or ſuſpenſion, upon diſcuſſing thereof, but alſo 1 
for damage and expence, in caſe the ſame ſhall | = 


be found due: and, upon the complainer's F 
failing to find caution as aforeſaid, ſuch hill 1 
r of em or ſuſpenſion ſhall be held to be go 
* refuſed ; and it ſhall be lawful for the other OOO } 
* party to proceed in his action of removing, = 


or in the execution of his decreet, as if no 
uch bill of advocation or REO had been 


depreſented or paſt. | | 1 
Thus acceſs to the Superior e is render | _ 
6d a matter of difficulty, and loaded with con- | W 

ditions which cannot often be complied with =_ 


by tenants, A ſingle Lord may refuſe the bill; 
but, to admit it, required three. When a decree 
is obtained againſt a party, a preſumption of 
wrong is created againſt him; and he is refuſed 
15 ee of r heard 19 a Superior 
8 . | 15 Judge, 
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be found due, in caſe of wrongful ſuſpending.” 
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Judge, unleſs he aſſures his opponent of pay- | 
ment in the end, by finding caution in Court. 
Bur an advocation 1s a removal of a queſtion 
not determined by the Judge; and there being 


no preſumption againſt the purſuer of it, no 


caution is requiſite. Here the Lords have con- 


founded the diſtinction in favour of Landlords. 


— The circumſtance of threeJudges being neceſ- 
fary to the paſling of a bill, was ſoon found to 
be very inconvenient to the parties, and diſtreſl- 
ing to the Court itſelf: And therefore, the Lords, 


by a ſubſequent Act of Sederunt; of date 1oth 


1 1776, ordained, * That any two of their 
number ſhould have power and authority to 
? "yum bills of ſuf} penſion and advocation of de- 
* creets of removing, when they. ſhould find : 
*.cauſe fo to do. 


The caution is 0 to be rien for *. 
mages and expences, beſides the ſums contain- 
ed in the advocation and ſuſpenſion, —All bonds 


bear damages and expences above the extent of 


the charge. By this is meant violent profits; 
and this clauſe hangs an additional terror over 
the head of our country-people. The bond, 
therefore, taken upon this occaſion, differs in 
no part of the ſtile from other bonds in ſuſpen- 


| ions, but that of taking the cautioner bonnd, 
that the tenant ſhall remove, and pay what- 


ever ſum of damages and violent profits ſhall 


A 
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A bond of this kind muſt be exceedingly 
difficult to be obtained by tenants who have 

few. relations,—lf it is not found, it behoves 

the tenant to yield his all up, right or wrong. 


* Tax Lords do enact and declare, That, in 
all Removings, whether originally brought 
before this Court, or by advocation or ſuſ- 
penſion, they will proceed and determine the 
ſame ſummarily, without abiding the courſe 
of any roll: And ordain this Act of Sederunt 


„ _ 


„ 


printed and publiſhed in the uſual form.” 
This is a very proper reſolution, and directly 


within the powers of the Court, for making 


regulations to expedite juſtice In common 
actions of removing, the rolls were always diſ- 
penſed with; and, by this article, advocations 
and E of removing are put upon the 
ſame footing. 


I have entered into a minute conſideration 
of this moſt remarkable Act of Sederunt, be- 


_ cauſe it ought ro be perfectly underſtood, and : 


rendered very familiar to all practitioners, 

All this intricate buſineſs of removing may be 
prevented in a very ſimple manner. The term 
of the leaſe may be made one or two years more 
than the parties intend it ſhould ſubſiſt. For 


to be recorded in the books of Sederunt, and 


2th Clauſe, 


theſe. laſt years, the leſſee may be bound to pay 


1 | double 
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double rent, under an option to remove at the 
intended term of expiration; or elſe, the te- 
nant may be bound to flit at a term ſpecified, 
and to pay ſo much more if he does not. Either 
of theſe methods would be effectual, as conven- 
tional clauſes are now literally executed by the 
Court; but the firſt appears to be preferable, as 
carrying a leſs penal appearance than the other. 


J had almoſt omitted to inform you, that the 
warnings upon the Act 1555, were antiently 
kept hanging over the heads of the tenantry, 
for years, and removings ſuddenly inſiſted for. 
By theſe means, they were rendered, literaliy 
ſpeaking, tenants- at-will; and the inconveni- 
enee argued upon by Lord Kaims, muſt have 
been feverely felt. This abuſe certainly became 
common, ſince we find an Act of Parliament 
in 1579, made in order to remove it. 


* ſtem, IT is ſtatute and ordained be our So- 
veraine Lord, with advice of his three Eſtates 
in Parliament, That all Actions of Removing 
be perſewed within three zeirs after warning; 
with certification and they failzie, the warn- 
eris ſall never be heard thereafter to perſew 
the ſamin upon that warning“. 

In a queſtion upon this Statute, the d. 
W hat the N began from the t time 
10 


e 


3 


5 Cap. 82. 


1 
to which the tenant was warned, and not from 
the date of the precept. 

The new actions of removing intraduced, by 
the Act 1756, are declared equivalent to the 
former warnings.— This preſcription, then, I 
preſume, will henceforth run from the terms at 
which the tenant is concluded againſt to remove. 


BURGAIL REMO VINGS. 


FH E inhabitants of burghs were originally 
an aſſociation of tradeſmen, mechanics, or 
traffickers, without any mixture of ſtrangers. 
It was requiſite that all of them ſhould be Bur- 
gelſes, intereſted in the defence of the town, and 
ſubject to a ſhare of public burdens. To aſcer- 
tain this intereſt, it behoved each burgher to ac- 
quire a bigged land within a year and a day after 
his entry.—This property made his ſolid quali- 
fication and if the land was waſte, or unbigged, 
be was obliged to rebuild it within a twelve- 
month “. Afterwards, this qualification was 
fixed to the property of a rood of land, which 
1 5d. of burrow- mail to the King. 
- You may remember, that burghs- royal are, 
inter regalia, held of the Sovereign, for burgal 
ſervices; and that the Magiſtrates are only his 

M00 „ | Officers, 
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„ 
Officers, appointed for the civil government; 
and the adminiſtration of the revenues. The 
burghers, therefore, are upon equality; none 
of them have any ſuperiority or pre- eminence 
cover their neighbours, or are capable, by them- 
ſelves, of doing any act, or exerciſing any 
power within the juriſdiction of the place—a 
circumſtance favourable to trade, and creative 
of ideas of liberty and independence. Among 
the many privileges beſtowed upon burghs 
from time to time, the moſt remarkable was, 
That burghs were amenable only to their o＋õ ö 
Courts. They were not bound to anſwer the 
ſummons of any other officers, but thoſe of their 
Magiſtrates, in civil actions; and none but 
theſe officers could, under the inſpection of the 
Bailies, poind one inhabitant for a debt due to 
another. It is ordained (ſays Balfour) That 
no officer {hall poind any perſon, indweller of 
any burgh, but the Provoſt, Bailies, and their 
_ © officiars;'— and, in ſupport of this rule of 
Lege. | ISR he e a e RRg ye July 

1538. | 
| As the houſes within: burgh; were, without 
exception, the property of the burgher-inhabi- 
tants, we find, in our antient laws, no rules re- 
ſpecting the Removings of Tenants ; but we find 
many which regard the violent diſpoſſeſſing 
them from their rights, or, as it is e de- 
|  forcement h 
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forcement withmburgh. The principal of theſe 
Laws, is the Statute of Robert I. which enu- 
merates the grounds of ſuch deforcements or 


ejectments. The remedy was the ſame as in 


England the action . mentioned of no- 


voelle diſſeiſine. 


80 jealous, ſo contracted in rhiew 1455 were. 
hs inhabitants of our antient burrows, that, in 


place of ſetting their houſes to ſtrangers, they 
refuſed even to lodge them above 24 hours . 

Afterwards, when manners altered, and peo- 
ple from the country choſe to reſide in towns 
for convenience and defence, houſes and cham- 
bers came to be let by the proprietors,” for the 


purpoſes of habitation.—The property devolved : 


to ſtrangers, who were not inhabitants; and ſim- 
ple reſidence, joined to actual trade, were held 


to be qualifications ſufficient ro entitle to the 


freedom of the burgh. 


A warning to remove is an act of jerzidte⸗ 
tion, no inhabitant was entitled to exerciſe it, 


| becauſe he had no ſuperiority over his neigh- 
bour; and therefore he applied to the Magi- 
firatts for a warrant to their officers, 'to warn 


by public authority; and we learn from Craig, 


that ſuch was the eſtabliſhed practice in his 
| ern ging In burrows (ſays he) it is ſufficient 


if the public officer, authoriſed wy a verbal 
mandate 


: , Leg. Bore: e. 90. 


Fd 


t 
mandate from the Bailies, forty days before 
* Whitſunday, warned the tenant of the houſe 
to remove. This warning needs not to be 
© ſerved, either perſonally, or at church: if it be 

done at the houſe itſelf, it is ſufficient: and 
* if nobody is to be found, that a mark of the 
5 notification ſhould be affixed ; for it would be 

4 n that the owner of an urban tene- 
ment ſhould be put to the trouble and charges 

* of ſearching for the inhabitant, wherever he 
might chuſe to withdraw. 
Thus removings within burghs v were never 
held to come under the Statute 1555; and, in 
one or two caſes, the Lords even ſuſtained warn- 
ings within leſs than 40 days of the term. 
The authority of the Magiſtrates, however, 
continued to be required; and the form in prac- 
- tice was, that the officer who was employed, 
chalted his name upon the moſt patent door of 
the houſe, and reumgd 2 certificate or execu- 
tion of the fact. 

In order to caſe themſelves at the wane a 
particular applications, the Magiſtrates of moſt | 
towns, and particularly thoſe of Edinburgh, in 
the beginning of each year, gave a general war- 
rant to their officer to execute warnings, at the 
deſire of every heretor who might employ them: 
and, from that time, the Bailies were no fur- 

ther 
. Page 269, 59. 
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ther troubled upon this head.—In many ſonal 


. burghs, however, I am informed that the rule 


> 


continues to be ftrialy obſerved. The Magi- 
ſtrates are jealous of their authority, and chuſe 


not to part with an zeta of it —In Edinburgh, 


o late as the 1709, a warning was objected to, 
upon account of the want of the Magiſtrates 
warrant. But the Lords repelled the objeftion :— 
Lein regard that, as a precept under a Maſter's 
hand is ſufficient to remove tenants from 
land in the country, an heretor's verbal order 
to an office within burgh, where verbal or- 
ders are in practice, is ſufficient, without the 


the warrant of a Bailie;” and no other ac- 


count of this matter is given by Lord Bank- 
ton or Mr Erſkine.“ 


If the forms in common practice were more 


attended to by our Syſtematic Writers, they 
would not remain ſo much in the dark for the 


rationale of many parts of the Law. —Attend 


to the execution every day, returned by officers 
in burgal removings 


Upon the day of 1778, IA. one 


| ©. of the town-officers of Edinburgh, paſſed at 


* command and deſire of B. proprietor of a 


* lodging or dwelling-houſe and pertinents ly- 
ing at the croſs of Edinburgh, and preſent- 
* ly poſleſſed by C.; and, by virtue of the ſaid 
: B. his — in his 47 s name and aut ho- 
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* ruy, and in name and authority of the Lord Pros 
© voſt and Magiſtrates of Edinburgh, lawfully 
© warnedand charged the ſaid C. to flit and re- 
© move himſelf, wife, bairns, ſervants, ſubte- 

© nants, goods and gear, forth and from the 
© faid lodging or dwelling-houſe, and perti- 
© nents thereto belonging, and to leave the 
* ſame void and redd at the term of Whitſun- 
day next to come, in this preſent year 1778, 
to the effect the ſaid B. or others in his 
name, may enter thereto, and peaceably poſ— 
ſeſs, bruik, and enjoy the ſame in time com- 
ing thereafter; with certification, &c,—This 
© I did, by chalking the moſt patent door of the 
* faid dwelling-houſe, as uſe is within bo- 

. © rough; as alſo made intimation of the ſaid 

warning to the ſaid C. perſonally apprehend- 

: ed, before and in preſence of D. and E. alſo 

both officers of the ſaid city *. 

This warning, you will obſerve,.. 1s extremely 

different from the precept of a country heretor. 

It is done in his Majeſty's name and authority, and 
in the name and authority of the Lord Provoſt and 

| Magiſtrates of Edinburgh, But no man was en- 
titled to uſe theſe names, without liberty aſked 

and given,—Thus the form, of itſelf, gives com- 

pleat evidence of the true origin of this urban 

1 er. —The wann of che nnn, * By 


virtue 


” 
at 


1 


virtue of the ſaid B. his order,” are improper 


in themſelves, and rather uncivilly placed, i. e. 


before the authority of the King and Magi- 


ſtrates.— The execution ſhould be thus: In 
compliance with the ſaid B. his requeſt, in 
* his Majeſty's name and authority, &c. 

The officer, it is believed, at preſent chalks 


any figure he pleaſes upon the door.—If the te- 
nant does not remove, a complaint is given in to 
the Bailies, which the practitioners term a Sum- 


mons of Removing. 'The ſummons in Edinburgh, 


as I am informed, is written in the chamber of 


the Solicitor ; and the parties are cited upon it, 


without even the fignature of the Clerk of the 


Court, or any other warrant: than which no- 
thing can be more looſe, or adverſe to every 
idea of judicial procedure. — It 1s fummarily 
called, and decreet given for removing and ex- 
pences ; upon which a warrant of ejection fol- 
lows, but not till a charge of fix days upon the 
decreet be expired — a circumſtance attended 


with __ inconvenienee, and abſurd in the 


extreme. 

In country removings, ejections may be exe- 
cath, as you have heard, the third day after 
the term of Whitſunday. In tenements within 
burgh, each town is regulated, in this ref] ſpect, 
according to its cuſtom, and order of its Magi- 
rates. — From a deciſion of the Court of Seſſion 


8 in 


1 


in 1670, it appears, that a ſlovenly practice 


prevailed in Edinburgh, of tenants remaining in 
their houſes no leſs than /x weeks after the term 


of Whitſunday. But now the time is ultimately 


fixed to the 2 5th of May, at 12 o'clock, when 
the warrant of ejection may be executed; for; 


if one obſtinate perſon is allowed to tranſgreſs 
in this particular, great inconvenience and di- 
ſtreſs enſues to many, who. depend vpn ad- 
miſſion to each other's houſes. 

The form of the warrant iſſued upon theſe 


en is in theſe words: At Edinburgh, 


ite day of Which day, 
John S Bailie, ſinting 3 in judgment, 
* compeared J. B. officer, who made faith, 
That he had lawfully charged the before- de- 
* ſigned A. B. to flit and remove himſelf, bairns, 
* lodgers, goods and gear, furth and from the 


foreſaid dwelling-houſe and pertinents, and 
* inſtantly to leave the ſame void and redd, to 


the effect the purſuer, or others in his name, 
* may enter thereto, and poſſeſs the ſame in 


time coming, conform to the foregoing de- 


F creet, and execution thereof; which he fail- 
6 ing ſtill to do, therefore the Barthes grant 


* warrant, and ordain the officers of Court, to 


| paſs with a Clerk of: Court, to the houſe before 
* mentioned, and inventar, eject, and throw 
* out the ſaid defender, and his whole goods 
L ang 


* 


tt 7 


. aa effects therefrom, and put the purſuer in 
enen of the ſame, conform to the fore- 


un urn decreet, and execution thereof, in all 


Spores!” £ 
Hence we ſee that the ceremony of ejection 
is the ſame both in town and country, vi. 
The extinguiſhing of the fires, putting out 


of the furniture, and delivering the keys to 
the new tenant. In towns, the clerks of Court 


attend the officers, and make a liſt of the fur- 

niture ejected, to prevent all after- alledgances 

of embezzlement. 

The titles in femovinge within burghs, are 
the ſame as in prædial farms: the ſaſine of the 
warner muſt be libelled, and produced, in all 
caſes where the poſſeſſion of the tenant is de- 
rived from a different perſon: and though the 

Lords have, as already mentioned, in ſome caſes, 


ſhown an inclination to ſhorten the time of the 


warning, the forty days are now eſtabliſned by 
conſtant cuſtom in moſt towns in Scotland. Of 
late, the Court have gone further; they have 
in a manner diſmiſſed even the rentalinider of” 
form in burghs. By a deciſion 23d July 1766, 
Tait contra Sligo, they have found it unneceſ- 
ary to chalk the doors, by or without orders of 
a Magiſtrate, 40 days before Whirſunday ; and 


that a verbal intimation is ſufficient, if the tenant 


acknowledges | 
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Every body knows, that this chalking cercinonyy 
| light as it is, preſerves a ſurpriſing regularity 
within burghs, in the affair of removing. If it 
is aboliſhed, and the buſineſs truſted to the ver- 
bal intimation of parties, the confuſion conſe- 
quent upon the neglect, will ſoon evince the 
value of the form, which upon no account or 
equipollent ſhould be diſpenſed with. In imi- 
tation of royal burghs, the ſame uſages have 
taken place in burghs of regality and barony ; 
and the Court has. approved of them, in all caſes 
where the houſe was * principal . un- 
connected with land. 1 
The reaſon for Whitfunday- removin gs, in 5 
+ een e e does not apply to burgal tene- 
ments; and therefore, where the tack of a houſe 
expires at Martinmas, or any other term, the 
5 Lords have found, That the tenant may be 
1 4 removed upon a Farmng of 40 days preced- 
1 ing ſuch l mienzeae. Nov. 25 671, Riddel, 
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EJECTHEAT or Removixs) in ENGLAND. 


il | IHE ſame Laws _ Forms having. at the 
* carlieſt periods to which hiſtory reaches, 
4 ; prevailed 1 in Scotland, which yet remain in the 
| South, I was obliged to enter occaſionally upon 
* of the * Practice, f in order to throw : 
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neceſſary n ght upon our own. The ſubject, 
however, cannot be properly concluded, without 
an attempt to give you a more, particular and 
diſtinct account of this branch of nnn as 


it is now executed in England. 
Lou may remember, that leaſes in that coun- 


try, though only for a certain term of years, 


were originally, and ſtill are, granted in a form 

equally ſolemn, and under elauſes ſimilar to a 
charter of the property. And the ſtyle of all 
the writs and proceſſes, evidently ſuppoſes that 
the leſſee by poſſeſſion has acquired an eftate, 


which, from a chain of legal incidents, came to 
be regulated in the fame manner as if an actual 


property had been veſted in him.—For all pro- 
| prietors in England, holding under Lords pa- 

ramount, or, as we term them, Prime Superiors; 
are known by the general name of 7znants, and 


they are only diſtinguiſhed by the nature of 


the eſtate in the land; and hence the tenant in 


 ee-fumple, , tenant in tas; for 1 e, or tenant * 


term of years. 

If, during the ſubſiſtence of a leaſe, the leſſee, 
or any perſon in his right, ejected the tenants, 
then the Law afforded him- relief, by various 
brieves ſuited tothe nature of the caſe*. Leaſes, 
however, in effect, were long no more than 

= | perſonal 


* This was imitated bya Statute ofour Robert I. in Scotland, 5 


mentioned above. "p | \ 


WE. > 
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| perſonal contracts, in England, as well as in 
Scotland. The law afforded ſeveral methods of 
defeating them; and, therefore, leſſees, by theſe 
brieves, ſometimes recovered both the poſſeſſion 
of their farms, and damages; ſometimes dama- 
ges only, according to the title or fituation of 
the perſon by whom the ejection was commit- 
ted. At laſt, when theſe rights were held to 

be good againſt every perſon whatever (or, as 
we ſay, againſt ſingular ſucceſſors) the juſtice 
obtained came to be compleat, viz. Re-in- 
ſtatement in the poſſeſſion, damages and coſts; 

and à proprietor diſpoſſeſſed, was entitled to 
be reſtored by the poſſeſſory mode of nouvelle 
dilſeiſine.— The ſame proceſs was awarded in 
eſtates by Statute, and elegit (i. e. adjudication) 
though ſuch eſtates were only chattle intereſts; 
—Leaſes were alſo chattle intereſts; and the 
proceſſes for recovering | theſe / ſeveral” eſtates; 
were of the ſame nature. The tenant, if put 
out of his poſſeſſion, or ouſted *, had anciently | 
the Writ of covenant, the Ejectione firms, the 
Quare eecit infra. termmum, and, laſt of all, the 
preſent Action of Ejectment, or, as with us, 
Ejection and Damages. But when the leflee 
was allowed to poſſeſs, quietly, the whole of his 
term, n his eſtate came to an end; and; 
e 


| Ouft, from the Norman word er, to remove or diſpoſe 
, in modern French. 


— 


( 27 ) 


therefore; the Bord remained at + liberty to re- 


enter upon the lands, and to ou him. — This, of 
old, was literally executed. All the brieves in 
Chancery carry the proof of it in gremio, to 


this day. All ouſters and ejectments are ſaid to 
have been executed vi et arms ; and hence it is 
plain, that the ſame barbarous mode of remov- 
ing ſubſiſted originally over the whole iſland. 
Alfterwards, when civiliſation had baniſhed 


theſe modes of violence, a tenant refuſing to 


give up his poſſeſſion, or, as the Engliſh term it, 


holding over his term, was conſidered as a wrong- 
doer, a diſſeiſer or 'deforcer of his Lord, by keep- 


ing him out of his property; and therefore, to 
procure juſtice, the Lord entered upon the 
land, and brought his action of ej ectment and 
treſpaſs in the manner immediately to be de- 


ſeribed.— The expeditious and eaſy proceſs in 


this action, compared with the heavy, charge- 
able, and difficult motion of real actions, in- 


duced practitioners to bring queſtions of land- 


right under the poſſeſſory form of ejectment. 


real action, ſuch as our Declarator of Pro- 
perty, the whole depends upon the title of the 
parties claimants. So does the event of an ejec- 
ment; for, if the Aiſſeiſor has not a better title 


5 to the lands than the diſſciſed, he muſt ſubmit, 
and vice ver/a, But the original purpoſe of the 
ww of nouvelle di et ne, and all its progeny, 


was, 
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was, to recover poſſeſſion only, without regard to 


the titles; and the queſtion remained, how to 
try the right to the freehold itſelf, under the 
form of an action, which apparently had no 

more than the bare poſſeſſion for its objet.— 


This, in the language of our Law, would be, 


to make the proceſs of ejection and intruſion pro- 


duce the ſame effect as the declarator of property. 
But a proprietor or freeholder, whoſe lands were 


in the poſſeſhon of another, whether by tenantry 
or other ways, could not be diſſeiſed of the real 
poſſeſſion which he had not: — he could only be 


_ diſſeiſed of the right property; and, there- 


fore, was obliged to recover by the real actions 


preſcribed by the Law. — This he wanted to 


avoid, and therefore was under the neceſſity of 
uſing a device for that purpoſe he entered 
upon the land, and took poſſeſſion, as you have 
heard, Hymbolically. — The figurative poſſeſſion 
was ſufficient to entitle him to grant a leaſe to 
another, which he accordingly ſigned, ſealed, 


and delivered upon the ſpot. —This leſſee having 


no other eſtate in him, but the lee or right to 
the poſſeſſion, had a title to bring the poſſe ry 
action as ſoon as he ſhould be diſſciſecd. He, 
therefore, remained upon the land till the te- 
nant actually in poſſeſſion ſet him off, or oufted | 


Him. —That this perſonage might not wait too 


eng 1 receiving the inj * wanted, a third 
was 


6000 


was generally prepared, who handed him off 


the land directly. This uſeful impertinent was 
termed the Caſual Ejector, and againſt him the 
| pretended Leſſee brought his writ of injury 
and ejectment: ſo that, by this farce, ſolemnly 
ridiculous, the real poſſeſſor or proprietor might 
have been diſpoſſeſſed of his property, without 
knowing any thing of the matter; for ſuch muſt 
have been the effect of the judgment, if reco- 
vered. But here the Court interpoſed by a 
Nanding rule, That unleſs the writ was brought 
againſt the actual poſſeſſor, due notice of the 


trial muſt be given to him. In compliance 


with this, the caſual ejector writes the real te- 
nant a lester, informing him, That ſuch an 
action is brought againſt him: that he has no 


* bufineſs'with che lands, and no intention to 


defend them; and therefore, if he the tenant 
does not appear for his intereſt, judgment will 
* go, and the poſſeſſion be loſt. 

| This done, the caſual cjector marches off: the 
read tenant appears upon the ſtage; and, by 
another rule of Court, is admitted to ſtate him 
ſelf defender. — It then behoved the plaintiff- 
leſſee, in the fi place, to thow the title of his 
author or leſſor, and to bring diſtinct evidence 
of the entry, his? legſe, and the oller, before * 
could pen his mouth in the cauſe. 


— 
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This mummery not only became tireſome 


and expenſive, but, like all preliminary ceremo- 


nies, afforded arguments of no proceſs, or, as we 
term them, dilatory exceptions. At laſt, Lord 


Chief Juſtice Rolls, in the reign of Charles II. 


chaſed away the fictions of the field, by con- 
juring one up in the Court itſelf. The Chief 
Juſtice ordered that this indulgence ſhould be 
given to the real tenant, only upon condition, that 
he, qua defendant, judicially confeſſed, that the 


entry, the leaſe, and the oufter, had all been ſo- 


lemnly performed, altho' not one of them ever 
exiſted, This confeſſion is minutely reduced 
into writing with all the air of a res geſta, and 
intitled,. The: common rule by conſent in ejectment ; 
and thus, as in the amuſement of the Italian 
| ſhades, one giant ſhadow ſwallows up the reſt. 
The Lord Chief Juſtice might do as he'plea- 
ſed; but our friends, the attornies, did not un- 
derſtand raillery upon the ſubject. They have 


carefully preſerved every one of theſe fictitious 


| written down in the proceſs even to this dag . 


perſonages, who, together with all that they 
did, and all that they aid, are to be found fully 


The 


* An e of Lind 1 upon a rde FR 
may be, with much propriety, here applied. —* Thus (fays his 
© Lordſhip) by. ſtrictly adhering to forms, without regarding 
* ſubſtance, Law, inſtead of a rational-ſcience, becomes a heap 


NR of ſubterfuges and i incongruities, which tend inſenſibly to cor - 
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ty = the morals of thoſe who make Law their proton: 
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The preliminaries being all adjuſted, the only 
queſtion remaining before the Court, turns 
upon the title of the real parties, i. e. of the I. 
her or the plaintiff claiming the poſſeſſion, and that 
of the defendant Holding it, which of conſe- 
quence determines the right of property; and 
thus a poſſeſſory action is made to have ha 
effect of a real one; or, as we would ſay, a pro- 
ceſs of ejection and intruſion is rendered equal 
do a declarator of property. But the proceed- 
ings in theſe actions differ not ſo very much, 
either in form, expence, or duration, as to in- 
of duce! us to nenen r one the the other, 


"th may be chought I a been too particuldi 
in this deſcription ; but you will find, in the 
ſequel, that it was neceſſary to be thus explicit. 
Beſides, an idea of theſe things is of the great- 
eſt uſe, in running the parallel between many 
others of the Scottiſh and Engliſh forms, which 
is a part of the plan of theſe Lectures. 

Thus, then, the removal of tenants in England, 
is a matter of as much ſolemnity, as the trial 
of * e of nen of the farms t ” 
N22 In 


1 1 is to be 2 (hos. Fig 1 D. 3 8 4 
1 the fictitious proceedi1 ings in the common action of ejectment X 
© were altered. No client can poſſibly be made to underſtand 

© the reaſon of ſuch a fition.—If it is anſwered, that there is 

. © no occaſion for his underſtanding it, I ſtill inſiſt that _myſte- 
* ry ſhould always be removed.? We on the Statuter, P. 117. 


1 : 
In Scotland, we had anciently no other mode 


of trial of tlie right of poſſeſſion, than that of 


the A/i/e of nouvelle diſſeiſine, which. is the father 
of the Engliſh ejectment; and, from. theſe. 
forms, we may plainly diſcover the rationale of 
theſe parts of our Practice, which ſubſiſted at 
the time of the Act 1555, of -Balfour, and of 


Craig. They were nothing more than the re- 


mains of thoſe laws, that, in the days of our 


Roberts and Davids, prevailed over the whole 


Hand, 
A tenant. by hats. is not has 8 
ed, till after the cempleat expiration of his 


term: neither have the Lords in England any 


title to enter upon the lands, ſo long as the 


poſſeſſorꝰs leaſe abc. It is plain he could not 


be diſſeiſed, and nee wand nat _ — 
action. W 3 
The . of Wee in thoſe ns $62 


the Landlord's coming upon the ground, and 


breaking a diſh, was no other than the Engliſh 
entry, it being a part of the ceremony, to exhi- 


bit a ſymbolical mark of intention. 


The Engliſh Lord, before he could en; PTY 


 ouft his tenants, muſt have had the right to the 
freehold compleatly veſted in him. The Scors- 


Lord muſt have been infeft, and muſt be ſo at 
this moment, before he, can init z in A ramen: | 


mu, 


0 W 


Thus have I endedvouret:ts give you a ge⸗ 
bernd idea of the Engliſh procedure in the mat- 
ter of Ejectment. —We- fhall now purſue it in 
detail, in order to diſcover its correſpondence 
with our own modern practice. I the term of a 
leaſe expires, and no entry is made, or notice 
given by the Maſter, then ſuch tenant is ſaid to 
poſſeſs by ſufferance, 7: e. by tacit relocation a 
But if the proprietor chuſes to have poſſeſſion 
of the land, then, upon expiration of the leaſe, 
or at any time afterwards, he enters upon the 
ground, and ſays, I here enter and take poſs 
ſeſſion of this land, and I defire you to leave 
* the ſame immediately, with your goods, fa- 

mily, and cattle. This is equivalent to aur 
warning. It is notice of the proprietor's inten- 

tion, and a declaration that the ſufferaneę is at 
an end; and that any poſſeſſion er 
held by the tenant, will be wrongful. = 

A memorandum of this fact is Re * 
Seen by the perſon who makes the entry, be- 
fore witneſſes; which is exactly of the ſame 


nature with our execution of the Precept e Murn- 


ing. If che tenant perſiſts in holding over, the 
Lord takes out the writ of ejectment.— The ſer- 
vice of the writ upon the caſual ejector, anc 
the notice given by him to the real tenant, arẽ 
equiralent; to the Ke . eee in Scot- 
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Theſe writs being all in eſtabliſhed words, 
the:parcicolars. of the caſe, whereby they are 
made to apply to the parties, are ſpecified in 
the form of a declaration, termed a declaration in 
ejectment.— This muſt alſo (ſays Stair) have 
been fo with us when brieves were uſed,” It 
now: anſwers to our /ummons of removing; and, 
upon the point being tried, a judgment is given 
| Furth, attended with the ſame execution as our 
letters of ejection: but damages are ſeldom or 
never given in this action, becauſe it is looked 
upon as a matter of common form, and often 
tried by conſent of parties. An action of treſ- 
paſs is, therefore, next brought againſt the te- 
nant, for recovery of the preſits. We join theſe 
two in our proceſs colchading n ejectment and 
violent profits, in one libel. 5 oth 
Tenants in England, who dal no leaſe, are 
termed tenants- at- will; and their intereſt is ſaid 
to be an eſtate ar- wi. So long, therefore, as 
the will of the Maſter continues, that tenant is 

preſumed to hold righrfully. The tenant, 
the ſame manner, continues at his o.] Zn vil; ſt 
ſo that either party may alter or determine this 
Intereſt when he pleaſes, in the ſame manner as 
tenants by verbal leaſes may do with us after 
the expiration of the firſt year. The tenaney 
at will in England, was, for a long time; taken 
in a literal acceptation: either party might put 
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an na to it at any time of the year he choſe; 


at leaſt at any time at which the rents were 
wie paid up, i. e. at the quarter, half quar- 
ter, Oc. This, in practice, muſt have been 
attended with great inconvenience, and there- 
fore the Law early interpoſed. —*.If the Leſſee 
* (aith Littleton) ſoweth the. land, and the 
Ileſſor, after it is ſown, and before the corn is 
2 ripe, put him out, yet the leſſee ſhall have 
22 zartes corn, and ſhall have free entry, egreſs 
and regreſs, to cut and carry away the ſame.” 
The eſtate at will is, in this caſe, terminated 
by the declaration of the Maſter, 5 the crop 


18 only carried off by tolerance of the Law. On 


the contrary, if the tenant gave up, and chere- 

after ſowed the land, the crop would belong to 
the Maſter, for then he is conſidered as a diſ- 
ſeiſor. For (ſays Lord Coke) If the Maſter en- 
ters, the regreſs is a continuation of the free- 
© hold in him from the beginning. The 
ſame thing happens (ſays. Littleton) if a te- 
nant for years, which knoweth the end of his 
term, doeth ſow the land, and his term ended 
before the corn is-ripe, then the leſſor ſhall 
have the corn, becauſe the leſſee. knew the 
a certainty of Rid. term, and when it would end? 
5 Well faid, Littleton ! (exclaims Lord Coke) 
7 which knoweth the end of bis term; ; for, 
* where the leaſe for Jars depends upon an 
| * uncertainty, 


— 
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Cz eiicertainty, as upon the death of a tenant 


* for life, or of a buſband ſeiſed in the right be 
his wife, or the like, there it is otherwiſe *. 

From this caſe of tenancy-at-will, the deal 

5 plainly diſcoverable, why, anterior to the 

1555, tenants without written leaſes could be 

warned at any time, while thoſe who had them 

could not, till compleat expiration of their terms. 


he former were tenants at- ill that will A 


might ceaſe at any time. And hence, too, the 


utility of the Scots Statutes appears in a ſeparate 
. All diſputes reſpecting the improper re- 

moval of tenants-at-will, and the property of 
their crops, were at once prevented 1 in Scotland, 
by the term of Whitſunday being fixed for all 
warnings, without regard to the termination 
of the will of any party. And the plain expedi- 
ency of ſuch a meaſure, has eſtabliſhed almoſt 


4 the ſame practice in England:—* The Courts 


— LE >» 
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of Law (ſays Judge Blackſtone) have of late 
years leaned as much as poſſible againſt con- 
ſtruing demiſes, where no certain term is 


5. Mmentibned, to be tenancies at will; but have 


rather held them to be tenancies from year to 
year, fo long as both parties pleaſe; in which 

«. ch they will not ſuffer either party to deter- 
mine the tenancy, even at the end of the 

4 y_ny without bene notice to the other T. 


. en 
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When che Engliſh Writers mention the crop 
of the tenants holding over, as belonging to the 
Maſter, they term it emblements, from an old 
French word emblement de bled, which ſignifies 
. what we call ſprung corn, or brairded corn. 
From all that you have heard, it is eaſy to 
conjecture, that, difficult as our removings were 
upon the Act 155 5, theſe difficulties were no- 
thing 1 in compariſon to the ejectment of tenants 
* England. There the evil grew to a great 
head; inſomuch that, in the 1729, an Act of 
Parliament became neceſſary to regulate a mat- 
ter of ſuch univerſal concern. An act was ac- 
cordingly e Duarto Georgii Secundi, c. 28. 
It is intitled, An act for more effectually pre- 
* venting frauds committed by tenants, for ſe- 


curing to leſſors and land-owners their juſt 


C 
rights, and to prevent frauds frequently com- 
* mitted by tenants.— Be it enacted by the King's 


* molt excellent Majeſty, by and with the advice 


=. 


and conſent of the Lords Spiritual and Tempo- 
ral, and Commons, in this preſent Parliament 


* aſſembled, and by the authority of che ſame, 


term for life, lives, or years, or other perſon 
or perſons, who are; or {hall come into poſſeſ- 
ſion of any lands, tenements, or heredita- 
* 


* 
* 
* That in caſe any tenant or tenants, for any 
? 
o 


ments, by, from or under, or by colluſion 


55 wie ſuch tenen or tenants, {hall wilfully 


— i hold 


6 hold over any 1 Kenemunts, or heredity- 
ments, after the determination of ſuch term 


or terms, and after demand made, and notice 


in writing given for delivering the poſſeſſion 


thereof by his or their landlords or leſſors, or 
the perſon or perſons to whom the remainder 


or reverſion of ſuch lands, tenements or he- 


reditaments, his or their agent or agents 
- thereunto lawfully authoriſed ; then, and in 
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ſuch caſe, ſuch perſon or pexfora ſo holding 
over, ſhall, for and during the time he, ſhe, 
and they ſhall fo hold over, or keep the perſon 
or peyſons entitled, out of poſſeſſion of the 
aid lands, tenements, and hereditaments, as 
aforeſaid, pay to the perſon or perſons ſo kept 

out of pollethon, their executors, adminiſtra- 
tors, or aſſigns, at the rate of double the 
0 yearly value of the lands, tenements, or here- 
ditaments ſo detained, to be recovered in any 
of his Majeſty's Courts of Record, by action 
of debt, whereunto the defendant or defen- 


dants fhall be obliged to give ſpecial bail; 
againſt the reeovering of which faid penaley, 


there ſhall be no relief in equity.“ 


Here you will obſerve the very Lins devices 
to have been practiſed in both kingdoms.— 


— after proceſs of removing them Lad 


proceeded great lengths, colluſively introduced 


others into the eee common Jaw 


remedied 
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remedied this. A decreet of reinoving, as bes 
fore mentioned, is not obeyed with us, unleſs 
the poſſeſſion is left-vord and redd, 
A demand in writing is, by this Act, direttly 
to be made.—It is fingular, that no preciſe time, 
like our forty-days, ſhould have been fixed for 
ſuch demand.—In Scotland, the quantum of da- 
mages, or violent profits, continues in the arbi- 
triment of the Judge. Here, it is at once fixed 
to double value; and Judge Blackſtone informs 
us, That it has almoſt put an end to te- 
nancy by ſufferance, unleſs with the tacit 
* conſent of the owner of the tenement *; 

i. e. in other words, It has at once ſwept away 
che whole trouble, forms, delays, and inconve- 
niences attending the removal of tenants in Eng- 
land. They are thus obliged to be more atten- 
tiveto the delivering up of their poſſeſſions, than 
their Maſters are to the receiving them. 

I muſt now defire you to obſerve, that this 
capital i improvement is brought about without 
infringing the ancient and eſtabliſhed forms, 
however ridiculous ſuch forms appear to ſtran- 
gers. — The Engliſh are peculiarly jealous of 
unhinging any part of their ſyſtem; and, where 
the end can be attained by collateral means, 
it is a fixed rule with them, never to touch that 
Ae The Statute we are e is a 


„8 2  Kriking 


1 vol. II. p. 151 
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ſtiriking example of this: It does not, like our 
Act of Sederunt 1756, introduce a /et of | new 
forms ; ; it preſerves the old ones entire, and at- 
_ tains its purpoſe by a determinate penalty upon 
thoſe who ſhall venture to abuſe the common law. 
Thus the demand or notice appointed by the 
AR, is not of the nature of an entry by eject- 
ment; for, if the tenant chuſes to continue at 


the double rent, or if the farm is really worth 


it, the tenant may poſſeſs until he be removed 
by the ancient formal proceſs *. 
 HiTnuzrTo we have examined the Engliſh 
method of recovering the poſſeſſion from tenants 
only where the lands are held at will, or by 
ſufferance after the expiration of the leaſe, 
which are analogous to our ordinary | or folemn 
removings upon the Act 1555. ; 
We are therefore, in the next place, to take a 
brief view of the extraordinary removings, * 
of removing before the expiration of leaſes, or 
other rights by which the Poſſeſſion i is held.— 
They are with much propriety termed forfei- 
tures. Theſe forfeitures, then, are founded 
upon the ſame principles with our own; but 
we ſhall find that the application and execution 


of them, have been materially different, wes 
When 


F There i is another good reaſon apphable to the preſent caſe. 

— The Legiſlature could not change the mode of removing te- 

nants, without changing alſo the beſt method FR — of 
trying queſtions of property. 


Ein 


When a tenant ran in arrear of rent, the 
Maſter anciently diframed his effects for it; 
which anſwers to the poinding of them with 
us, though there is a difference which I have 

noticed in another place: But if there were not 
effects ſufficient upon the land, it was conſider- 
ed as deſerted, and the Maſter had right to a 
writ termed Ceſſvit — * Cefſavit, (ſays Juſtice 
* Raſtall) is a writ that lies where. my very te- 
© nant holds of me certain lands or tenements, 
© yielding certain rent by the year, and the 
rent is behind for two years, and no ſufficient 
* diſtreſs may be found upon the land, then I 
ſhall recover the land. But if the tenant come 
into the Court before judgment given, and 
© tender the arrearages and damages, and find 
ſurety that he ſhall ceaſe no more in payment 

* of the ſaid rent, I ſhall be compelled to take 
| © the arrearages and the damages, and then the 
* tenant ſhall not loſe the land *. 


his writ is termed Ceſſavit, becauſe it ſtates 
that rhe defendant has ceaſed: the uſual pay- 
ment of his rent for twvo years, per biennium jam 
ceſſavit ; and the action, like our reduction ob 
non ſolutum canonem, is directly borrowed from 
the nene eee of the Civil Law. 
* "33 vi 16 a 
* Dinkins de la 8 | ah. Þ 
+ The Roman Law required three years, a negles, ber tolup 
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| The writ is authoriſed by two Statutes of the 
iſt and 1 3th'of Edward I. But this forfeiture 
was known with us in the earlieſt periods of 
our juriſprudence ; and it has been ſupported | 


from the analogy of a Statute of Je” VI. _ 
parcding feu-rights. 
The Roman forfeitures were chneodaced into 


England with reſtrictions. The writ of Ceſſavit 


did not He, or was irrelevant, if there remained 
a ſufficiency of goods, equal in value to the ar- 
rears, upon the land, open to the attachment of 
the Lord —* That the lands were open to aifireſs, 


was a compleat defence; but if they were in- 
cloſed, ſo as no diſtreſs Could We taken, the writ 


continued to lye, or be competent. Beſides the 
arrears of rent, the lands muſt have lain two 


years freſh, or unoccupied, to entitle the Maſter 


to the benefit of the Q avit, which was attend- 


ed with much nicety of form, and frequently 
defeated by bills in Chancery. 


After fictitious ouſters and cjeAments became 


common, and practically uſeful in the trial of 
the titles of all tenants and poſſeſſors of land 


without exception, the proceſs of Cæſſavit, like 
many others of the ancient aclions real, was ſel- 


dom heard of in the Courts. A tenant in ar- 


rear came alſo to be conſidered as a 4: fſerſor: for, 
if he kept Poſſeſſion of another man's land, 


without paying him The ſtipulated rent, he no 
doubt 


doubt diſſeiſed or diſpoſſeſſed the proprietor. of 
his rent, or, in effect, of his lands themſelves; 
conſequently, he became guilty of a greater 
wrong or treſpaſs, than the Landlord could com- 
mit, by diſpoſſeſſing him of his term or leaſe*., 
The proceſs by re- entry and ejectment, there- 
fore, lay, or was competent; and unleſs. the 
arrear was paid by the tenant in Court, the 
ejectment proceeded, and the leaſe was forfeit- 


ed.— Of conſequence, it will at once occur to 


you, that the ejectment, in this ſhape, becomes 
equivalent to our reduction ob non ſolutum canonem. 
In order to leſſen the trouble, delay, and ex- 


deviſed by conveyancers, and inferted- in all 
Wan, 1. e. The Landlord ſtipulates, That in 


* caſe of an arrear to an extent certain, being 


ſuffered by the tenant, he ſhall be at liberty to 
© re-enter to the poſſeſſion of the lands leaſed; 

* and that the term ſhall, from that entry, 

* ceafe and determine. We formerly conſider- 
ed theſe clauſes under the ſubject of leaſes.—It 
is almoſt exactly to the fame purport of our brevi 
manu expulſion. But the law of England pro- 
Hibits all brevi manu proceedings; and there- 
fore, the conventional power ef re- entry gave 
not "the nen e either in time, 


£ con- 


3 The nu non-payment of rent is termed. an injury, by 
2 and the remedy i is by diſtreſs, or * of _— wherr d 


n forfeiture of the leaſe i is intended. 


pence of theſe proceſſes, clauſes of re- entry were 
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Em 
convenience, or r charges. Still were the pros 
prietors tied down to purſue the tedious proceſs 


of re-entry and ejectment, with ſome ſmall va- 
riations in their favour, drawn from the con- 


ventional allowance in the leaſes. — Here the . 


efectment again anſwers to our declarator of 1 irri- 
tancy upon conventional clauſes. 
A ſubſequent proviſo of the former Statute 

4th George II. was intended to nn, theſe 
inconveniences. : 

And whereas great inconveniences ay fre- 

© quently happen to leſſors and landlords, in 
© caſes of re- entry, for non- payment of rent, 
by reaſon of the many niceties that attend re- 
© entries at common law; and foraſmuchas, 
* when a legal re-entry is made, the landlord 
or leſſor muſt be at the expence, charge, and 
delay of recovery in ejectment before he can 
© obtain the actual poſſeſſion of the demiſed 
premiſſes; and it often happens, that after 
© ſuch a re- entry made, the leſſee, or his aſſig- 
nee, upon one or more bills filed in a Court 
of Equity, not only holds out the leſſor or 
* landlord, by an injunction, from recovering 
© the poſſeſſion, but likewiſe,” pending the ſaid 
© ſuit, do run much more in arrear, without giv- 
ding any ſecurity for the rents due, when the 
ſaid re-entry was made, or which ſhall or do 


0 . incur: 8 "_ remedy PER be it 
. e © enacted 


1 


enacted by the authority aforeſaid, That in all 
caſes between landlord and tenant, from and 
after the twenty day of June, One thouſand 
ſeven hundred and thirty- one, as often as it 
ſhall happen that one half- year's rent ſhall be 


in arrear, and the landlord or leſſor, to whom 


the ſame is due, hath right by law to re- enter 


for the non - payment thereof, ſuch landlord 
or leſſor, ſhall and may, without any formal 
demand or re- entry, ſerve a declaration in 


ejectment for the recovery of the demiſed pre- 
miſſes; or in caſe the ſame cannot be legally 
ſerved, or no tenant be in actual poſſeſſion of 


the premiſſes, then to affix the ſame upon the 


door of any demiſed meſſuage ; or in caſe: ſuch 


ejectment ſhall not be for the recovery of any 


meſſuage, then upon ſuch netorious place of 


the lands, tenements, or other hereditaments, 


compriſed in ſuch declaration of ejectment; 
and ſuch affixing ſhall be deemed legal ſer- 


vice, or affixing ſuch declaration of ejectment 
ſhall ſtand in the place and ſtead of a demand 
and re-entry ; and in cafe of judgment againſt 


the caſual ejector, or non-ſuit, for not confeſ- 


ſing leaſe, entry, and oufter, it ſhall be made 


appear to the Court where the ſaid ſuit is de- 
pending, by affidavit, or be proved upon the 
trial, 1n caſe the defendant appears, that a 
half-year's rent was due before the ſaid decla- 
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ration was ſerved, and that no fu ficient PE 
f "io was to be found on the demiſed premiſſes 

* countervailing the arrears then due, and that 
the leflor or leſſors in ejectment had power 
© to re- enter; then, and in every fuch caſe, the 
leſſor or leſſors in ejectment, ſhall recover 
judgment and execution, in the ſame manner 
© as if the rent in arrear had been legally de- 
manded, and a re- entry made: And in caſe 
the leſſee or leſſees, his, her, or their aſſig- 
nee or aſſignees, or other perſon or perſons 
claiming or deriving under the ſaid leaſes, 
ſhall permit and ſuffer judgment to be had 
and recovered on ſuch ejectment, and execu- 
tion to be executed thereon, without paying 
the rent and arrears, together with full coſts, 
and withour filing any bill or bills for relief 
in equity, within fix calendar months after 
ſuch execution executed; then, and in ſuch 
caſe, the ſaid leſſee or leſſees, his, her, or their 
aſſignee or aſſignees, and all other perſons 
claiming and deriving under the ſaid leaſe, 
{hall be barred. and forecloſed from all relief 
or remedy 1 in law or equity, other than by 
writ of error, for reverſal of ſuch judgment, 
in caſe the ſame ſhall be erroneous, and the 
ſaid landlord or leſſor ſhall from thenceforth 
hold the ſaid demiſed premiſſes diſcharged 
fa "On ſuch leaſe ; And if, on ſuch <jectineat, 
* verdict | 
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verdict ſhall paſs. for the defendant or defen- 


dants not confeſſing lea/e, entry, and ouſter ; 
| then, in every ſuch caſe, ſuch defendant or 


defendants ſhall have and recover his, her, 


and their full coſts: Provided always, that 
nothing herein contained ſhall extend to bar 
the right of any mortgagee or mortgagees of 
ſuch leaſe, or any part thereof, who ſhallnot be 
in poſſeſſion, ſo as ſuch mortgagee or mortga- 
gees {hall and do, within fix calendar months 
after ſuch judgment obtained, and execution 
executed, pay all rent in arrear, and all coſts 
and damages ſuſtained by ſuch leſſor, perſon 
or perſons entitled to the remainder or rever- 
ſion as aforeſaid, and perform all the coves 
nants and agreements, which, on the part 
and behalf of the firſt leſſee or e are and 


ought to be performed. 


And be it further enacted by tas ants 
aforeſaid, That in caſe the ſaid leſſee or leſ- 


ſees, his, her, or their aſſignee or aſſignees, 
or other perſon or perſons claiming any right, 


5 title, or intereſt in law or equity, of, in, or 
to the ſaid leaſe, ſhall, within the time afore- 
laid, eee more bill or bills for relief, in 
any Court of Equity, ſuch perſon or perſons 
hall not have or continue any injunction 
againſt the proceedings at law on fuch eject- 
2 nett unleſs he, ihe, or they, do or ſhall, 


1 ⁊it hin 


„ —© 
N bi orgy days next after a full 4⁴⁴ perſect 
anſcwer ſhall be filed by the, leſſor or leſſors 
of the plaintiff in ſuch ejectments, bring into 
* Court, and lodge with the proper officer, ſuch 
fum or ſums of money as the leſſor or leſſors 
© of the plaintiff in ſuch ejectment ſhall, in his, 
her, or their anſwer, ſwear to be due and in 
* arrear, over and above all juſt allowances, 
and alſo the coſts taxed in the ſaid ſuit, chere 
to remain till the hearing of the cauſe, or to 
be paid out to the leſſor or landlord on good 
* ſecurity, ſubject to the decree of the Court: 
And in caſe ſuch bill or bills ſhall be filed 
within the time aforeſaid, or after execution 
is executed, the leſſor or leſſors of the plain- 
tiff ſhall be accountable only for ſo much, 
and no more, as he, ſhe, or they, ſhall really, 
bona fide, without fraud, deceit, or wilful ne- 
glect, make of the demiſed premiſes, from 
the time of his, her, or their entering into 
the actual poſſeſſion thereof; and if what 
ſhall be ſo made by the leſſor or leſſors of the 
plaintiff, happen to be leſs than the rent re- 
ſerved on the ſaid leaſe, then the ſaid leſſee 
or leſſees, his, her, or their aſſignee or aſſig- 
nees, before he, ſhe, or they, ſhall be reſtored 
to his, her, or their poſſeſſions, ſhall pay ſuch 
leſſor or leſſors, or landlord or landlords, 
what the ue ſo by them made fell ſhort 
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of the reſerved rent, for the time ſuch leſſor 

or leſſors of the plaintiff, landlord. or land- 

lords, held the ſaid lands. 

Provided always, and be it 1 na 

by the authority aforeſaid, That if the tenant 

or tenants, his, her, or their aſſignee or aſſig- 

* nees, do or ſhall, at any time before the trial 1 

7 in ſuch ejectment, pay, or tender to the leſſor — 

bor landlord, his executors. or adminiſtrators, 

Sor his, her, or their attorney in that cauſe, or 
pay in to the Court where the ſame cauſe is 
de pending, all the rent and arrears, together 
with the-cofts ; then, and in ſuch caſe, all 

f further proceedings on the ſaid ejectment 
ſhall ceaſe and be diſcontinued: And if ſach 
leſſee or leſſees, his, her, or their executors, 

adminiſtrators, or. aſſigns, ſhall, upon ſuch 

6 bill filed as aforeſaid, be relieved in equity, 

he, ſhe, or they ſhall have, hold, and enjoy the 

* 'demiſed lands, according to the leaſe thereof 

made, without any new leaſe to be thereof 

made to him, her, or them. 
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This Statute was copied (fays Judge Black- 
ſtone *) from the antient writ of Ceſſavit, 
and may be ſatisfied and put an end to in a 
ſimilar manner, by tender of the rent and 
coſts within ſix months after. The pream- 

ble much reſembles that of our Act of Sederunt 

175 6.—Let us compare them dene 


* a: ro 5 


The 


» vol. II; p. 233. 


Nay - 
The proviſo in the Statute is intended to aid 
landlords who have a right of re-entry upon 
arrears being due, i. e. as we lay, by clauſes irri- 
tant, and agreements to remove without proceſs. 
Our ordinance 1756 allows the heretor to 
declare that irritancy before the inferior Judges, 
and to remove the tenant. Though the action 
of deelarator implies equitable powers in all 
other caſes, yet here its nature is altered: if the 
year's rent has truly been incurred, the forfei- 
ture is compleat; the irritancy remains only to 
be declared by the Sheriff, and the tenant has 
no relief either in law or equity. — Thus, tho 
a" tenant paid up his arrear, and obtained a 
diſcharge three days after the commencement 
of the proceſs, the Sheriff, by authority of the 
AR, decreed him to remove, becauſe the arrear 
| has once been actually incurred. The Court, 
indeed, relieved from this, and found that it 
behoved the arrear to be due at the date of the 
decree, December 1763, Campbell contra Robert- 
ſon *. —If this deciſion is followed, the rent may 
be paid in to Court; but the dependence 1 is ſo 
ſhort, that it will afford relief in very fer 
inſtances. 
The Britiſh Statute, in po. caſe * a rent 


is, half yearly, e, allows the Landlord to 
ſerve 


2 ene be letter of the Statute, the bee of the 
Skerift was _ | 
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5 
vious entry or demand. The old form is thus 


ſo far ſhortened by force of the conventional 


clauſe: there is no ceremony of entering, and 


no caſual ejector; but the declaration, in place 


of being ſerved upon a ſtranger, and that ſtran- 


ger giving notice, is now ferved at once upon 


the tenant, and imports nothing more than 
our Summons of declarator and removing upon the 
5th clauſe of the Af 1756.—The Engliſh mode 


of ſerving that declaration introduced by this 
Act, ſo exactly reſembles our forms in warnings 


and removings, that one would be apt to think 
the former borrowed from the latter. — The 
_ confeſſion of the leaſe, entry, and ouſter, means 


no more than that the defender acknowledges 


his being properly brought into Court ; or, as we 
_ wohld ſay, that the ſummons and execution arc 
unexceptionable,——No proceſs, by our late Act, can 

be brought, till a full year's rent becomes Jie: in 
every caſe, This is by no means /e/s ſevere than 
the Engliſh Statute. The tenant is allowed, by 
the latter, /ix months even after Judgment o to 
get relief by a bill in Chancery, which is equal 
to our year s rent, But the great, the material 
difference is—no action upon the Statute is 


| competent, where there remains Aocking, or 


Mell. 


'® This elieutaltdnee i is equal to a delay of ſix months more at 
| beaſt, where delay is wanted by the party. 
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Feels upon the land. Accordingly, it uſt ap- 
pear upon the trial, That no ſufficient diſtreſs 

was to be found upon the demiſed premiſſes, 0 

* countervailing the arrear then due. 

By our Law, as given us in the 1756, the 
extent -of a tenant's moveables, -or ſtocking, 
though enough to diſcharge four times the 
arrear, affords no defence. Tis ſufficient that 
he has not paid rent for a year, —May it not 
happen (nay it has frequently happened) that 
the tenant cannot make money of his produce? 
Does not this ſhock the antient and humane 
principle of our Law, which diſcharges a man's 
lands to be ſeized, while he has moveables to be 
taken in payment? and, to a tenant, his poſſeſ- 
ſion is the ſame as property to an heretor,— 
What claim has the landholder, bur for the pro- 
duce of his lands? To that aloge he truſtt in 
the contract of leaſe; and therefore, while the 
produce is in his power, he cannot be ſaid to 
be injured, and ought not to be allowed to 
ſtretch. his arm further againſt the labourers of 
the ground. —The Engliſh tenant is allowed, by 
the Statute itſelf, to pay his arrears :—the mo- 
ment this is done, and coſts diſcharged, his 
fears are over. But, by the Scottiſh AR, the 
exiſtence of the arrear itſelf works a forfeiture 


of his leaſe, not indeed direcitiy, but with equal | | 
certamty in the end : For, how are tenants thus 
N expoſed 
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expoſed in a public Court, to find caution for 
five years ſubſequent rent ?—The demand muſt 
nine times in ten ruin the individual. If the 


year's arrears be paid up, are not the parties in 
ſatu quo *—Is not all the ſecurity originally truſt- 


ed to, i. e. the ſtocking and induſtry of the leſſee, 
remaining? — What title, then, has the Maſter 
to more, in law, or in common ſenſe? 
y the antient proceſs of Czfſavit, caution for 


terms to come was required of the tenant: but 
it will be remembered, that it not only behoved 
him to be two years in arrear, but it muſt have 


been further eſtabliſhed, that the lands had lain 
freſh, and unoccupied for two years —Here was a 
ſolid foundation for a demand of ſecurity. The 
Maſter had nothing elſe to truſt to: he had no 
produce open to diſtreſs, and could place no 


confidence in the induſtry of a tenant capable 


of ſuch neglect.— The Law itſelf eſtabliſhed a 
preſumption againſt him, which he was obli- 
ged to take off by finding bail. The Act we are 
conſidering, is filent upon this head. The Le- 
giſlature preſumed arrear to be the conſequence 
0 neglect of labour; and as it paved the way 
to certain recovery, K of the arrears, or of 
the poſſeſſion, the matter of neglect, or, as we 
term it, deſertion, is left to be remedied by the 
antient proceſs. Not. ſo our Act of Sederunt.— 


„If che tenant incurs a year s rent, or ſhall 
" | * deſert 
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„ 
deſert his poſſeſſion, and leave it unlaboured 
at the uſual time of labouring ; in theſe, or 
either of theſe caſes, the action may be brought, 
and the tenant muſt find caution for five 
vyears, which is, in other words, he muſt remove. 
— Thus, tho' the rent be regularly paid, the te- 
nant may be diſtreſſed, and attached by his 
Maſter, under this Act. 
What their Lordſhips aint to be „ 
tion of a farm, is not defcribed ; and a general 
1 term in ſtatutory law, is a vice in ſubſtantialibus. 
1 They mult have meant ſomething different from 
25 leaving the lands in freſh, for the deſertion is 
1 coupled wich the words * and leave the lands 
5 unlaboured.—If it is meant that the tenant 
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1 removes his family, there are many caſes where 
1 he muſt do ſo perhaps he takes a larger farm. 
111 Perhaps there is not accommodation for him 
5 on the land; and tho' there is, the tenant re- 
| ſides i in a 4 Weg unconnected with it. The qua- 


rel of the heretor, then, muſt be confined to the 
leaving the lands anlaboured at the uſual time of 
x 9 labouring. Theſe words are devoid of preciſion, 
and ought not to found any penal conſequence. 
In our very uncertain climate, it cannot be 
juſtly ſaid that we have an uſual time of labour- 
ing. This enactment puts it in the power of 
the Maſter to bring a vexatious and oppreſſive 
action againſt his tenant; 1 and 1 am informed. 
that 


E 


chat inſtances are every day to be met with 
in the inferior Courts. — I appeal to the eſta- 
blliſhed form of their libel.— The circumſtance 
of deſertion is there ſtated as a word of flyle, 
without a meaning; and a part of a farm, nay 
a ſingle field, left unlaboured, when the land- 
lord is pleaſed to think it ought to have been 
otherwiſe, is made a ground of action, 
It is in vain to ſay, that none of theſe abuſes 
will be ſuffered by the Court of Seſſion: no- 
body can doubt of it. The Honourable Judges 
have repreſſed them on every occaſion with be- 
coming ſpirit, But ſtill a law, the words of which 
may be ſtretched to cover oppreſſion, mult be a 
bad law: it gives an advantage to one part of the 
ſubjects againſt the other: it puts this advan- 
tage in the hands of that claſs, whoſe ſituation 
in life gives them a ſufficient ſuperiority.— 
Many tenants, I am told, fink under the weight 
of this Act of Sederunt, without a thought of 
oppoſition ; and the remarkable inftance of its 
abuſe I formerly mentioned, came out entirely 
by accident, and not by means of the indivi- 
dual-—He felt the iron-hand of oppreſſion, but 
he imagined the law had authoriſed it, 
The Britiſh Statute gives no relief againſt the 
proceſs of ejectment, unleſs the arrear is paid 
jn to Court, which arrear —_ be delivered to 
the Maſter, upon tore 
2 1 
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The Sheriff, with us, by the Act 1756, an- 
ſwers to the Court of King's Bench; for he ought 
to judge according to the letter of the Act of 
Sederunt.— The Court of Seſſion becomes our 
Court of Equity, where alone the tenant can 
ſeek relief; and the bill in Chancery correſponds 
to our bill of ſuſpenſion or advocation. An in- 
junction to fay proceedings at law, is granted 
upon the Chancery bill; we obtain a %% upon our 
bills. The application in Scotland may be re- 
fuſed, and acceſs denied to our Court by a ſingle 
Judge: and it is the purpoſe of the ſixth article 
of the Act of Sederunt, to render the admiſſion 
into Court ſtill more difficult. Tho' one Judge 
may refuſe, it requires to, or the whole Court, 
to paſs the bill; but if the tenant obtains this, 
he muſt find caution for the conſequences, da- 
mages, and expences ; whereas, by the Britiſh 

Act, the arrears and taxed coſts are only paid 
in to Court. In ſhort, the principle of the Act 
of Parliament is the recovery of the arrears 
* juſtly due by the tenant, or, in default thereof, 
the recovery of the poſſeſſion, under every 
chance to the tenant of preſerving it. — The 
intention of the Act of Sederunt 1756, was 
doubtleſs the ſame. The public good, and the 
conſideration of juſtice, could alone influence 
our Honourable Senators: but, to judge of this 
ordinance by the letter, a ſtranger would be apt 

o 


% 


bag conclude, That the ROTO TY of it was © the 

recovery of the poſſeſſion, whenever Landlords 
. ſhall find it agreeable to their pleaſure or their 
intereſt. By the Act of Parliament, the En- 
gliſh proprietor runs the riſk of loſing a year's 
rent, in lieu of his recovery; for, tho' the land be 
deſerted, according to our underſtanding of it, 
he cannot bring his ejectment till after fx months, 
nor execute it in leſs than a year - whereas, by 
the Scotch regulations, the Landlord is protect- 
ed from the poſſibility of loſs, and has the ad- 
vantage of every chance for deſtroying his tackſ- 


man's right. 
— 8 Ye Maſters ! then, 


hm 


5 Have mercy. on the rough laborious hand, 
That finks you ſoft in elegance and eaſe: 
Be mindful of thoſe limbs, in ruſſet clad, 

* Whoſe toil to you is warmth and graceful pride: 
And, oh! be mindful of that ſparing board, 


4 Which covers your 's with luxury profuſe.” 
THOMSON». 


ArrER arraigning this ordinance of our Su- 
preme Court, it would be partial, it would be 
| moſt unjuſt, not to declare, That, in the execu- 
tion of it, our preſent Judges ſeem actuated by 
the humanity which inſpired theſe lines of the 
poet of our country. They give the tenant every 
chance of preſerving his poſſeſſion: they give 
him every delay which the forms can afford, 
By 


9.4 + If the tenant as to prevent him. 


ts) 


By this conduct, ir ſeems tacitly to be acknow- 
Jedged, that the Act 1756 has been made, as 


the great Bacon finely expreſles ir, upon the ſpur 


of the occaſion ; and that it is ſometimes more ho- 
noured in the breach, than in the ob/ervance. 


In tracing the hiſtory of this ſubject, we have 


Teen that the law and practice both of England 
and Scotland, were, in the matter of removing, 
(as in every other branch) originally the ſame. 
The entry of the Lord, the ejectment and ouſter 


of the Tenant, were real, literally underſtood, 
and literally executed. —The Engliſh Legiſlature 


ſoon reduced theſe barbarous manners into 
mere form and ſound. 2 8 


Our early anceſtors obeyed laws of every 


kind with reluctance; and if, in the reign of | 
| ſome of our more ancient Princes, the matter of 
diſſeiſine and ejectment had been brought un- 


der controul, it is certain that all ideas of that 


kind were afterwards loſt. Our Nobility, and 


great Proprietors, continued to attack, ouſt, 


and eject tenants and vaſſals by force of arms; 


and the tenants learned to defend their poſ- 


ſeſſions, and to deforce or diſſeiſe their Lords 
by the ſame means: hence it came to be total- 
1Iy forgot, that ever we had any law, rule, or 
order in this buſineſs. The Engliſh ſtill retain 
the ſhadows of their old forms, while a ſet of 
new rules got Oy with us, which had little 


apparent 


6 
apparent relation to the ancient practice; and 
hence, in Scotland, tenants are ſaid to be Warn- 


ed and removed, while, in England, the uncouth 
terms of remote antiquity are preſerved amidſt 


the gentleſt manners. — They are ſaid to Be 


entered Upon, e and . 


Tune are men, to whoſe minds the idea of 
property inland may be alone preſent, and who 
_ think every reſtraint upon their powers unna- 
tural and impolitic. —Let thoſe who reaſon in 
this manner recollect, that the monied intereſt 
of the kingdom, is, by ſevere laws, reſtrained 
from taking annualrent, unleſs according to cer- 
tain rates and terms preſcribed. —Land is the 

principal ſtock of every nation, and the princi- 
pal ſubject of induſtry, By abuſing their right, 
land-holders hurt the community, more eſſen- 
_ tially than money-holders can do. They render 
miſerable the moſt uſeful and moit laborious 
claſs of men: they ſtifle the exertion of that in- 
duſtry, upon which every thing depends. Why 
the landed intereſt has not been laid under 
reſtriction, as well as the monied, can only be 
anſwered, by obſerving that the body of our 
Legiſlature have always been borrowers of mo- 
ney, and proprietors of land. The practice of 
giving land in leaſes, and other modes of be- 
ftowing ſecurity upon the poſſeſſor, has reſtored, 


in 
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in m ee the natural rights of mans 
kind; it has made the foil once more the 
common mother,—Location, the emphyteute, 
were unknown to Old Rome in the time of the 
 Gracchi; and it has been well remarked, that, 
had they been well known, the convulſions of 
that period, occaſioned by the unequal diſtri- 
| bution of lands, would have been prevented. 
Under the feudal law, the lower claſs of people 
was protected by the aſſiſtance given to their 
Chiefs, and by the mutual attachment natu- 
rally created between men equally expoſed to 
danger, and engaged 1 in perpetual war. 
Feudaliſm is now no more: it has diſappear- 
ed before the ſpirit of commerce.— If landlords 
are not influenced by manners, by feeling for 
their ſpecies, immediate intereſt, in theſe days, 
points at their induſtrious tenants only as ſpun- 
ges to be ſqueezed. The Maſter ſtudies an in- 
ſidious vigilance, which he terms Attention to 
his affairs; and the tenantry are oppreſſed, de- 
baſed, corrupted. —Hence that low cunning, 
that little over-reaching diſpoſition, which we 
often blame in country-people,—Alas ! theſe 
are the arms which Nature puts in the hands 
of the oppreſſed. The prevalence of ſuch vices 
among the lower claſs of mankind, is an un- 
erring ſign of oppreſſion and poverty. Go to 
England: * an honeſt blunt ſimplicity 
forms 


— 
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forms the general character of their country- 


- people, —It is needleſs to aſk, Why ?—Public 


propriety, and ſolid improvements, have always 
attended the wiſe, humane, and generous ad- 
miniſtration of the Landlord's private right, 
And it is an obſervation of the moſt judicious 
political writers, That England owes its luſtre, 
and its power, to her Nobility and Gentry hav- 


ing far excelled the Peers of all other nations, 


in this public virtue “. 


* Eſſay on Property i in Land; 
Hints, to Gentlemen of Landed Property. 


*. B. The following defeription of the French Peaſantry, is 


given, as it were but yeſterday, by Monſ. de St Lambert, the 
elegant Author of Les Saiſon: 


© Helas ! dans nos climats, le peuple des 18 
© Rendu ſtupide enfin par Pexces de ſes maux, 
Ne fait point par ſon art, ſeconder la nature; 
L' habitude et l' inſtinct dirigeant fa culture, 
© Il n' invente jamais, et tremble d' imiter, 
© Pour ceſſer d' etre pauvre, il n' oſe rien tenter 
Il traine avec effort ſa vie infortunce, 
Et penſe qu'aux douleurs les dieux Vont condamnee. 
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No I. — See page 45- 


RENUNCILATION of the Paledſo'sf Lands: 


i» I 


E it lean? a to all men, 1 me > A. B. tenant 
in ,, to have renounced, diſchar- 


ged, and /impliciter overgiven, and for me, 


my heirs and aſſignees, renounces, diſcharges, 
and ſimpliciter overgives all right, title, tacks, 
kindneſs, good- will, property and poſſeſſion, 
which I have, had, or may pretend to have, 


any manner of way, to the occupation of the 
town and lands of , poſlefſed by me 


in virtue of a den from C. D. dated the 


day of ——-—-—,' which ceaſes and expires 


at the term of Whitſunday next, and that 
to and in favours of the ſaid C. D. heretable 


proprietor thereof, and his heirs; with power 
to him, by his tenants, ſervants, ſubtenants, 
and others in his name, peaceably to enter 
| thereto at the faid feaſt and term of Whit- 


E. 6 ſunday 
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ſunday next; and to occupy, labour, ſet, uſe, 
and diſpoſe thereupon, in all time coming 
* thereafter. — Likeas, I grant myſelf, wife, 
* bairns, ſervants, family, ſubtenants, goods 
and gear, lawfully and orderly removed there- 
* from at the ſaid term of Whitſunday next, 
but any warning or decreet of removing: And 
* binds and obliges me and my foreſaids, to 
flit, redd, and remove myſelf, and my above 
written, furth and frae my occupation of the 
* ſaid lands, biggings, yeards, and pertinents 
thereof, at the ſaid term; and to warrant thir 


* preſents at all hands, and againſt all deadly. 


No II. — See page 61, f 
been rr g WARKING 


By © A. Heretable proprietor of the lands 5 
cbothers under written, to — — — — 
executors hereof, conjunctly and ſeverally, 
$ greeting.—lt 1 is my will, and I deſire you, that 
* incontinent this my precept ſeen, ye paſs, 
* forty days preceding the term of Whitſunday 
. next to come, and lawfully warn, conform to 

the Act of Parliament made concerning warn- 
f ins 'Of tenants to remove from lands, the 
bn, 


4 


8 
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removing from 
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( 16s ) 
perſons after named, pretended- tenants; and 


© others under written, viz. (Here inſert the 
names of the tenants, and of the. lands, as in tho 
tacks, or in the heretors rights) to flitt and re- 


move themſelves, their wives, bairns, fami- 


lies, ſervants, ſabtenants, cottars, goods and 
gear, forth and from the ſaid lands and others 
above written, with the pertinents ; and to de- 


ſiſt and ceaſe from them, and leave the ſame 


void and redd at the ſaid term of Whitſunday 
next to come; each of the ſaid perſons for their 
own parts, 0 far as they occupy thereof; to 
the effect that I, my tenants, ſervants, and 
others in my name, may enter thereto, peace- 
ably bruik, joice, occupy, labour, and ma- 
nure; ſet, uſe, and diſpoſe thereupon as my 


heritage, at my pleaſure, in time coming, con- 


form to my infeftment, and ſaſine thereof; and 


that ye uſe the whole remanent order of 
warning againſt the fore- named perſons, for 


violent poſſeſſors thereof, and compelled to 


| make payment of the violent profits of the 


1 


— 


_ 2 > AED * lame, 


and others above ſpe- 
 cified, preſcribed by the Acts of Parliament 
Hiace thereanent: Certifying them, if they 
do in the contrary, and continue to occupy, 
labour and poſſeſs the lands and others fore- 
aid, after the ſaid term of Whitſunday next 
to come, they ſhall be holden and reputed 
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INS TRUMENT tl Ejedtion and Poſrfin. 
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fame, with all ri gour. —According to Juſtice, 


as ye ſhall anſwer to me thereupon. 


The 


which to do, I commit to you. conjunctly 
and ſeverally my officers in that part, full 
power by this my precept — by wore) 


ans ſubſcribed _—_ 8. at 


No. 1 —825 page 86. 


Ar 


| T HE which day, S*. commended 1 


upon the ground of the lands of A. B. 


and with him C. meſſenger and ſheriff in 
that part ſpecially conſtitute, holding in his 
hands Our Sovereign Lord's letters of ejec- 
tion, direct at the inſtance of the ſaid A. he- 
retor, againſt D. pretended tenant and occu- 
pier of the lands, commanding and charging 
all meſſengers- at- arms and ſheriffs in that 
part, to paſs, and in his Majeſty's name 
and authority, eject and output the ſaid D. 
and his wife, bairns, Oc. forth and from the 

lands and others foreſaid, with the pertinents, 
and to enter the ſaid A. B. and his ſervants, 
and others in his name, to the actual, real, 


5 and 
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* and void tio. thereof, and to hold, for- 
© tify, and aſfiſt them therein, as the laid let- 
5 ters of ejection, dated, Oc. more fully bears: 
1 And then and there the ſaid M. taking in his 
hands the ſaid letters, and being deſired by 

© the ſaid A. to proceed to the execution of his 


* 


of the ſamen in all points, did, in obedience 
thereto, paſs to the welk Houft of the 
ſaid D. F. upon the ground of the ſaid lands, 
and there ejected and outputted the ſaid D. F. 
his wife, bairns, &c. tenants, &e. together 


a. 


conform to a particular inventary thereof 


8 8 


© ſubſcribed by the ſaid C. the officer above 
4 mentioned, and the witneſſes above deſigned, 
to which reference is hereby made brevitatis 
© cauſa; and thereafter the ſaid C. extinguiſhed 
* the fires i in the houſe, locked the doors, and 
delivered the keys thereof to the ſaid A. B. 


heretor, and thereby entered the ſaid A. his 


ſervants, and others in his name, to the peace- 

able poſſeſſion thereof, conform to the tenor 
3 of the ſaid letters of ejection, laws and prae- 
* tique of this realm, in all points. Laſtly; 


> Upon all and a e the premiſſes the faick 


« A. B. aſked and took inſtruments, &c.“ 


No. V. 
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office in the premiſſes, conform to the tenor 


with the whole articles of houſehold- furniture, 


made in the order of out- putting the ſame, 
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"No IV. Sant page 86. 


INSTRUMENT taken upon the Pgſilſon of 
Landi, given by a Sheriff in obedience to | 


Letters of Ejection and 2 Mo, on. 


Ar 5 the OM 400 % 


1 H E which day, e perſonally, an 

honourable perſon A. B. Sheriff-depute of 
© the ſheriffdom of Edinburgh, and paſſed with 
me and the witneſſes after mentioned, to the 
ground of the lands of _ , formerly 
poſſeſſed by C. D.; and, at commit of the 
letters within ſpecified, and in obedience 
thereunto, entered E. F. perſonally preſent, 
to the poſſeſſion⸗ and occupation of the ſeveral 
lands after ſpecified, and that by deliverance 
to him of the ſtreiked plough by the ſtilts 
thereof, and certain furs were tilled there with; 
and the ſaid A. B. the Sheriff proteſted, that 
he had fulfilled the command of the ſaid let- 
ters: Whereupon the faid E. F. to whom poſ- 
ſeſſion had been given, aſked and took in- 
ſtruments, ane or mair, in the hands of me 
Notary Public. Theſe things were ſo done, &c.“ 


This laſt Form was uſed in the caſer where di iſputed | 
lands, lands wadſetted, &c. were decreed to be 


8 a to the das: exe. or proper owners. 
| No, V. 


Ne v. see page 9 3. 


F ORM of a Precept of Reinbuing aud Fjiltion: 


7 


* 


2 


contai ned i in Dereets Tere no unced by the S. ber? . 


Olbans the 1 of the Gai ſheriff. 

dom to charge the ſaid A. B. to flitt and 
remove himſelf, wife, bairns, family, ſubre- 
nants, ſervants, cottars, and' dependers, goods 


and gear, furth and from the ſaid (Here the 


 ſubjefts in the decerniture are repeated) and to 


leave the ſame void and redd at the ſaid 
term of Whitſunday next, to the end the 


ſaid C. D. purſuer, or others in his name, may 
then enter thereto, and peaceably poſſeſs and 


enjoy the ſame in all time coming, and that 


within 48 hours after the ſaid term of Whit- 


ſunday next [if the charge to remove be gi- 


wen before the term ; or within 48 hours next 
after the charge, in caſe the ſame is not gi- 
ven after the term of Whitſunday] under the 
pain of ejection; wherein if the ſaid A. B. 


defender fail, that the ſaid officers eject, re- 


move, and put forth the ſaid defender and 
his wife, bairns, family, ſervants, ſubtenants, 


and cottars and dependers, goods and gear, 


furth and from the ſaid ſubjects ( Wr repeat 


. them J 


4 


1 ( 10. y 
them) and "RY hold, and detain chain fürch 


thereof; and enter and poſſeſs the ſaid C. D. 


purſuer, or others in his name, therein; and 


maintain, uphold, and defend them in the 
peaceable poſſeſſion thereof; and to cauſe i in- 
ventary of the haill goods and gear ſo to be 
ejected; and, if needful, to make gates and 
doors open and patent, and uſe his Majeſty” 8 
key for that effect; and alſo to do and obſerve 
the haill remanent order anent removings pre- 
ſcribed by the Act of Parliament; and alſo 
ordains precepts, and all other executions 
needful, to paſs and be direct hereon i in form 
as effeirs,” 
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Page Line 
12. 11. 
36. It. 
43. 17. 
49. 21. 
$3, 11. 
63. 29. 
86. 29. 
95. 27. 
136. 3. 
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For lefſer read 1 


Put a comma after the word wadſelters, | 
For that read the 


For the poſſeſſion of liferenters, read, the r 
of the tenants of liferenters. | 


For M*Dougal read M<Dowal, 


For M*Braes read M*Braer 


Vide Appendix, No. 3. and 4. 
The references ſhould be altered thits=—— The put to 
the Act of Parliament, and the + to Monteſquieu. | 
The following Note ſhould have followed the quota- 
tion from Lord Coke: — Here we difcover the 
« principle of our ancient Scottiſh Act of Parlia- 
£ ment, which protected the tenants of liferenters, 
© ward-lands, &c. Theſe tenants did not know 
the end of their terms. 
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